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I;UBJ r r  L E G A L  O P INIO N  - N T H G R ITY  !l'O  D E ! C C ) N W ~ ~ ~ ~ W ~ '~ 'E  
T IlE  M l D D L E S E X  M U N ICIPAL  L A S D F IL L  S ITE , 
M I D D L E S E X , N E W  J C R S E Y  t 

I a m  tra n s m ittin g  a  l a ga  m e m o r a n d u m  a n  th e  a u th o r L ty to  
d e c o n ta m ina te  th e  M idd lesex  M u n ic ipa l  L a n d fill a i  te , & M d l&sex , 
H e w  Jersey.  . 

Th is  cp in io r t  3s  b a s e d  u p e m  a n  oa r l i a r  o p i n i on  by  L y nn  C o h m a n  
a n  th e  cm I.lmx i ty to  d e c o n ta m iha tc th e  M idd lesex  S a m p lin g  P l an t 
a n d  a d $ a c e n t p r ivate  p r ap r ? r tie :s, 
C O ;> JJ o f W IliC h  is a tta c h e d , 

Issued o n  J u no  1 9 , 1 9 7 8 c  u  

Z  w o u ld  b e  F l e aEad  ta  d iscuss th is m a ttez’ fu r th e r  slm u ld  you r  
6 0  des i r e . 

A ttachxit 
as  ska ted  
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Department of Energy 
Washgton, D.C. 2058!i . 

MAY 30 1980 I 
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&WWZANDUM FOR BIL 

SUBJ I .LZGAL O$k:NION - AUTHORITY TO DECONTAMINATE 
Tl3E MTDt>LESEX MUNICIPBJ, ;LAINDFILL,SITE, 
MIDDLESEX,.l lEW JERSEY 

. 4 

I, CONCLUtXQN 

PO-a have asked for an opinion of this Office 49 to rqhcthor 
the Department c-f Energy (DOE) has the kutharity to undertake 
a remcaial action at s former landfill site in Middlesex New 
Jersas which site cor.t&ins low-level residual source mat&ial 
$izi;ed from the government-owned former IdiddLesex Sampling 

. 
It io +hc o&aion of t.1~1 a offk~ thd.r, xa wouia nave the 
requisite kthority to perform a remedial action at the liddlcscx 
Landfi.11 aitx to acquire and remove, or akabilize low-l&l 
residual 6cw:ce natorial dw'iv@A from the Middlesex Sampling 
Plant if such acquisition and removal, or stabilization ie 
required in order to protect public health and safety. 

II. DI SC~.E&.ON 

In 1942, a sampling plant was b..Alt on government-owned land by 
the Manhattan Engineer District (,tED) of the War Department to 
ample pitchblende ore8 purchaspzd fram foreign eourcesi for use 
ul.timately in the production of atomic weapons. As part of its 
bfiddlesex Sampling Plant operations, the BEED, beginr,ing in 
the mid 1940's disposed of low-level residual source nratesial 
from the plant site, at a vacank dump site in Kiddlcsox (now 
referred to as the Middlesex Municipal Landfill:~. In 1946, 
NED wa6 abolished and its funclrions wxe txnnsferred to the 
atomic Energy Commission (AEC)1 w:?ich continued to cpcratr: 
the Sarapling Plant and to dispose of low-love1 residual 
source material c.t the Landfill (under authoritlr of scctic)n 
S(b) (5) and 6(a) (2) of the Atomic Energy Act of*1946, as 
amended, and sections 66 and 91(a)(2) of the Atomic Er.argy 
Act of 1954, as amended) . The Samplizxg Pl.ant operaticIns, 
which ceased in 1967, resulted in extensive radioactive 

. 

LExecutive Order 9816 of December 31, 1946 c46 FR 22112) 
transferred the Middlesex Sampling Plant to AEC. 
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& n ta n i n a tio n ~ o f th e  p l an t site  a n d  pr ivate  p r o pe r tics a d j acen t 
to  a n d  In  th e  vicinity o f th a t site , i nc l ud ing  th o  M idd lesex  
L a n d fill,. 

In  1 9 6 7 , th e  A E C  conduc te d  a  d e c o n ta m ina tio n  a ffo r t:a '; th a  
p laTit site  a n d  s u b sequen tly excessed  th e  p r o pe r ty to  th e  
G e n e r a l Sa rv icas  A d m in ist rut ion fo r  u n l i censed  a n d  un r os tricta d  
*fisa . It was  later  tra ns fe r r ed  to  th e  U .S . Navy  a n d  is cu r r en tly 
u r a4 l  a a  a  E la r inc Co rps  T~a i , ~ ~ l ~ ~y  cen te r . B P n e  rhd io lag ica l  
cond i tio n  ex ist ing du r i n g  th e  1 9 6 7  su rvey  o f th is S a m p lin g  P l an t 
~ 6 s  h U ”, d o c u m e n te d  by  th e  A E C  n3 r  is th e r e  a ny  r e oo r d  o f 
decon ta m ina tio n  e ffo r ts o n  th e  p r ivate  p r o pe r ty a d j acen t to  
th e  p l an t 8  ito . In  2 9 3 6 , th e  p l an t 6 ite  a n d  S E x r ound i ng  p r ivate  
p r o pe r ties  inc lud l i ng  th e  L a n d fill we r e  eu r veyod  by  A E C ’s 
o p e r a tio n a l succc~ ssor -  
A d m in ist rat ion ( E :RDA)  2  

th e  Ene r g y  Reeca r ch  a n d  Dcva l , opmon t 

c on ta m L n a te U . 
0c to b e .r 1 , 1 9 7 7  3  h e  ‘D O E  

- - and  we r e  fo u n d  to  b e  r ad j oac !ti.vcly 
a s s umed  th e  rasponc lb i l i t ies o f E R D A  o n  

. In  c onduc tin g  th e  s a m p l.in g  o p e r a tio ns  o n  its 
p r o pe r ty th e  A R C  h a d  th e  respons ib i l i ty  in  acco r dance  w ith  
sect ions (2 )  (d )  a n d  (c) o f th e  A to m ic! E n a r 'gy  Ac t o f 1 9 f4 , as  
a m e n d e d , to  assu re  th lst th e  p u b lic h e a lth  a n d  sa fe ty ~ o u ltl b e  
a d e q u a te ly p ro tec  ta d , Th is  respons ib i l i ty  W a s r a cogn fze d  by  
th e  A E = ~  w h e n  it u n d o r to ak  to  d e c o n ta m ina te ! th e  p l an t site  in  
c onnec tio n  w ith  its o?ssa tio n  .o f o p e r a tio & x  & t th e  P l an t a n d  
its excess ing  th e  p r o p e ,rty to  W A  to  b e  d i sposed  o f fo r  
un r es tricte d  u se . 

C o n s e q u e n tly, it w o u ld  fo llo w  th a t th e  Depa r tm e n t o f Ene r g y  
(wh ich  h a d  aucceedcd  to  a ll o f th e  respons ib i l i t ies a n d  fmc tio ns  

o f th e  A to m ic Ene r g y  C o m m iss ion)  h as  th e  lmp l iad .  a u tho r i ty 
u n d e r  sect ions Zl:d}, 2 ( e ) , G G  a n d  9 1  (a )  ( 2’) o f th e  A to m ic Ene r g y  
Az t o f 1 9 5 4 , a 6  a m e n d e d , to  decsn ta m ina tc th e  P l an t site  a n d  
su r r ound i ng  a r e a  6  incl .ucI ing. th e  L a n d fill a n d  to  acqu i r e  sou rce  
m a ter ia l  C r a m  th e  L a n d fill if such  ac tdons  a r e  n e e d e d  to  
p r o teci; p u b lic h e a lth  a n d  sa fe ty f'ro m  p o tkn tia l ly i n ju r ious  
r a & .oac tive  c on ta m ina tio n  c aused  by  its p r edecesso r  a gency’s 
o p e r a tio n  o f th e  s a m p lin g  facil ity, a r ..d  d isposa l  o f l ow- leve l  
r es idua l  sou rce  m a ter ia l  a t th e  Ita n d fill. 

!P h e  & S E i S t&lkt Sec r e ta ry  fo l: Env i r o nmsn t h as  con firm e d  th a t. th e  
L a n d fill site  c on tra ins res idua l  r ad i oac tivt?  m a ter ia l  de r i ved  
fro m  the  M idd les&c  S a m p lin g  P l an t a n d  th a t r cmod i a l  ac tio n  w o u ld  
b e  rcqu i r ad  in  o r de r  to  p rokc t p u b lic h e a lth  a n d  safety. 
S h o u ld  th a  low- leve l  sou rce  m a ter ia l  b u r i e d  o n  th e  site  bc  -  
e x posed  d u e  to  e r os i on  ox  excava tio n  o r  m ig ra te  o ff-site , o r  
cZ lou ld  b u ild i n g6  o r  o th e r  st ructures b e  cons truc te d  o n  th e  site , 
M idd lesex  r es i den ts cou l d  b e  sub jec te d  to  a  h e a lth  risk, 3 - E  
B o r o u g h  o f M idd l eoox  has  exp ressed  a  des i r e  1 1 0  dcvek~p  th a  
p r o pe r ty fo r  l ow  i n come  p u b lic h ous i n g . Rc tmcd i a .1  ac tio n  w c ~ u ld  , 
b e  r egu i r ad  b e fo r e  a ny  such  d e v e l o pmen t w o u ld  t& e  p l.a c m , 

2 6 ec tio .n  1 0 4  cf th e  Ene r g y  Reo r gan i z a tio n  trct o f 1 9 7 4  a b o l i shed  
th e  A E C  a n d  tra ns fe r r ed  to  E R D A  a ll flnc tio n 6  a n d  respons lDi l i t ic6 
n o t speci f ica l ly ass i gned  to  th o  I?uc l .~ za r  F loyu la to ry  C o m m ission. 

, b ec tio n  6 4 1  o f t:le  De?a r tm a n t o f E ne r g y  O rgan i za tio n  n e t e lf 1 9 7 7  
tra ns fe r r ed  a ll respons ib i l i t ies o f E R D A  to  D O E , 

‘-  -_ -_ - - -  _.. - ._ I .__-- - .  . ~ - -  . - -~ . -  
_.  I_ _  -  , ._--  - - - -  - -  



,. . -30 

'Pho Assistant Secretary for Nuclear Energy Is planning to conduct 
b eurvey of the Landfill site to determine the extent OK BOUICC 
material that would need to be removed frum the LanCfill in or&r 
to protect public health and safety. f 

A question has,bsen raised as to wlaethor the Borougk. of Middlcscx 
nright have voluntarily accepted legal responsibility for the 
material. disposed. of at the Landfill. A search for a11 available 
records has failed to uncover any documentary evidence of such an 
acceptance, 

In or&r to protect D&'s legal right&n this rmtter, in the 
event such records or other evidence indicatiing responsibility on 
the partt of the Borough are subsequently 2liscove'red, we suggest 
that any agreemoats between the DOE and tha Borough fcr tho 
undertakinq of remedial action at the La&fill l.nclude at 1oasC 
the foLlowmg provisions: 

1, A provision whereby the Borough agrees to post security 
and to indemnify the United Stakes from al.l. claims, including those 
grounded in nuisance, 
emissions of radiation 

negligence or strict. liability, due to 

United States, 
from the site which are filad against the 

2, A provision releasing the United States from all 
responsibility to the Borough in conncctim with the remedial 
action. 

3. A provision preserving DOE's rights to seek 
-reifn&ursemcnt from the Boro.agh for any costs incurred by DOE in 
undertaking the remedial action. 

. 
A question has also been raised as to whether WE, by undertaking 
a remedial action at the Landfill, may becore rcsponsiblc for 
hazardous aon-radioactive and other solid waste disposed of thors, 
DOE would have nc authority under the Atomic Energy Wt a5 1954, 
as amended, to remove such material. from the site. 
D3E's right.4 

To protect 
jn this rerJAr2. (e-S., from inadvertent rcprcocnCnCiona 

.by Department programmatic personnel) we 6uggest that any remedial 
action agreement between DaE and: the Horough also include 
estoppcl and disclaimer clauses indicating that DOE's undertaking 
of remedial action at the Landfill is limited to the remoltal oJ: 
residual radioactive material derived from the Sampling Plant, 
and does no% in any way constitute ansagreement by DOE to 
wemove othe: wastes from the site. 

:&sietent with these recorrmcndations and per the request of 
ithe Assistant Secretary for Nuclear Energy, thio Office wl.11 
prepare a draft Jvgreemcnt between the DOE snd the BoroS-lgh of 

-Middlesex for execution by the Farties pr%Dr to the undertaking 
'0f.a remedial action at the Landfill. A copy of this ~gr@6ment, 
W ill bc sent to you for your review and co:mment. 

.cc; p?~yigl;“r&t~f EhBa 

.~. .I_ .-- .- ,.- -__ ~- . 
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er%* . . --.a& h~,re-aoj;=d-tor.an-op~~~on-oE tlxi-s'&i~~a;'~~ whether .--..a.. 
*..a- 
-2 . the. Departxxent of Energy @OEf has authority to dccontaminato 
a.. 32 the 6ite of a former governlment-ownfzd sampling plant at 
l C. t -. Middlerex, Mew Jersey, 
3 '*: 

,and. private lagopetitfes adjacent: to 
3 : s-1: 

that: site--u11 of which W~~XB radioactfvo1.y contaminated as . 
a resuft of past: government actiions at the site, 

p. .' . . . 
&ii It is the OphiOn of this Office that: DOE has the requisltc 

it I 'authoritybto Beconkamin$e 
p’ % properties, . 

t;hs plant site nnb adjacent private 
A.‘: 4 
.i t : ‘. 

. I AS I unc!!erstand St., a samplftig slant was built: 3tn I.942 on * 

. 

4. goverment-omed Jnnd by tihe k&att.arr Engineer Di~;t~4ck' 
(mD) of thet War bopartxwnt to sample pitchblende CIY~S 

purchased from foreign sources EIS part of the national 
Uaf’ense effort. XII 11146, mD wtq ab,ol.ishad and its functions 
were transferred to the Atomic Energy Co~u3Lssion (AEC)' 
which continued to operate the sampling plant until 1967 
undex authority of section 5(b) (5) and 6(cl)(2) of the 
&turn&z Energy Act of 1.946, as awended, and secticws 66 
and 91(a)(2) of the Atomic Energy Act of 1954, as anend&, 
The sampling plant operations resulted in extensive radio- 
active cantas?rination uf the plant site an& private property 
adjacent to that site. 

1 . 

. , 

' 'Exectltive Order 9816 of December 31, a9416 (46 F,'n. 22112) 
. transferred tha Middlesex sampling plant to AX. 

. . 

. I** :3 f 
3 

. 
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In ccnducting the 6aqMng '0peratIom on i ts property, t910 
AEC haa the rcsponsibrlity in accordance with'scctions 2(d) 

. . c- - . -- ma' and (~1 of the A*,omic Energy_Ac~-,:,~~~.1!!.54-, .BS amendad, to ~SSUXQ T' . . . .--.. -. 
. ! that khti.j5&~%3 &#.kh..a~di 'safety would he a&tquatoly protccl:cd,‘. 

. *- ‘t Lik&fise, ~hxt the AEC ceased operations at the plant ana 
_-.. -- excrsseJ..,t;he.property..to-GSA to bedispbsed of fo~~-uny~~~$fc~,ca . 

* use4 the AEC had gm obligation to assure C-hat such actions wauld 
not: 'endanger the publAc health e.nd saf'ety. This responsibility 
was uecosnized by the AEC when it undertook to decontamin.strc 
the phnt site pr-io2 to its release to GSA. Hcw~vc~,' the &EC‘ 
failed to fu'lfill. its xcsponsib~lity and released tlm p3:arst 
%n ZL contamihatcd cond:itAon thar has been shown to be putcntially 
inj\rrkus CO the publk health and ,safety at the plant &IX ers 

,l.4wcllL as at &fjaccnt: private gropsrty,' Consequently, it woullt 
. appear to follow that DOE has the implied authority under 
: 

I 

sections 6C and 9l.(a')(2) of the dtomic Energy Act oE 1954 
8s amended, t.o docontmlnate the plant site and surround.& 

. 

areas to protect th.e public ijeal.th and safety from xadioactiva 
- ., CoAtamiAation cdused by its predmx!ssOr agCnCy ‘ 6 OperatiOrl 

: of tha sampling facility, 

':Lo I J. L. Liveman, EV 
. 

a6ection 104 of the Energy Reorganization Act of: l.974 abolish&l 
tha &EC and transferred to ERDA all functions and rcspansibtlikit 
hot 6peCifica~~y assigned to the Nuclear RegulaCory Commission. 

%cction 641 of the Department of Energy Organization Act of 1977 
ttansfcrrca all responsibilities of ERDA to DOE., 

.* .- - . . . . $3. 
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