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#Z4PRAXAIR

BRI Poat Office Box 44 }
Togawands, NY 14150-7891 ;
Tel (T16) 879-2000° ! ;

June 10, 1999

U.S. Army Corps of Engineers :
1776 Niagara St. - ;
Buffalo, New York 14207 : i

Atm: Mr. Ray Pilon !

Re: Comments on Proposed Plan for the FUSRAP Former Linde Site

Dear Mr. Pilon: :

We have reviewed the document you sent titled “Proposed Plan for the Liniic Site
Tonawanda, New York™ dated March 1999 and are providing the following addmonal |
comuments in response. o ;

Praxair feels that ‘“Alternative 4, Excavation, Decoptamination and Institutional :
Controls” is unacceptable and are requesting that “Alternative 27, mcludmg the
demolition and offsite disposal of Building 14 be rmplemented. i i

— Q. —

Since the fall of 1995, Praxair has maintained a cooperative relationship with the various
agencies and contractors involved in the clean up of our Tonawanda site. With regard to
Building 14, we have suspended and moved six critical Research and Development
operations to accommodate remedistion efforts.  In terms of global wmpeunve
advantags, no price tag can be put upon this disruption. In terms of cash flow, we have
invested §1.5 million in infrastructure improvements closely folloumg this
decontamination. Both of these actions were taken in the anticipation that ° wy would
receive Building 14 back with o radiclogical restrictions.

[
|
Your “Altemative 4" would leave us with institutional controls and deed restrictions on |
Building 14. Our R&D activities, by their very nature, require a continual heed for :
maintenance, building modification and rearvangement Bven munor activities such as -
mounting new experimenta) equipment to the walls aad running new utility lines will be
©%  difficult under jnstitutional controls. For Building 14 this translates into an endless need
for Corps of Engineer invelvement in the form. of health physicist suppoit and additional :
remediation as new ¢ontamination is uncovered. We find it difficult to understand why, ;
of the four contaminated localions jn th¢ Town of Tonawanda: Praxair, Ashland L
Ashland 2 and Seaway, our facility was the only site forced to work amund the :
remediation and will be the only site left with a radiological restriction, : :

e
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We have also considered an Altemnative 7 which would enfail continued rernediation in
Building 14 to achieve the free release of that structure. It is the opinion of owr semor
mavagement that such a courss of action would result in continued disruption and an
uncertainty in scope, schedule, cost and ultiimate outcoine, which would prov: mtqlerablf:
to dll parties, involvad in the remediation effort

Accordingly, we urge in the strongest possible terms:

1. The selection of Alternative 2, Complete Excavation and Decont:umnahqu with !

Offsite Disposal.

2. An independent appraisal and compensation for Buildings 14, 57.67,73,73B 75 and |
76, (We were led to believe that these appraisals wers imminent for the pnst several

weeks.)

3. Reimbursement of our $1.5 million expenditures for Building 14 infras:mlcture

improvements.

4, Reimbursement of the cost & move our six R&D operations from Buil, r.‘nng. ldtoa .

new structure.

We are very pleased that the Corps of Engineers, CANIT and Praxair, Inc are in -
alignment op post-remediation dose eriteriz. We simply must request, at ﬂmisli';ne, that |
the agreed upon criteria be applied uniformly to all contaminated locations iri the Town of
Tonawanda and that Praxair be lefl to run its business without the legacy and unl:enmnw :

of institutional controls.
Sincersly,
Quammnns Q.

Dennis A. Conroy
Site Mangeger
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VOTERS :
1272 Delaware Ave,, Buffalo, NY 14209-2401 Tel: 716;~884-3550

June 1@, 1939

Lt. Col. Mark L. Feierstein
U:.S.Army Corps of Engineers
FUSRAF Information Cernter
1776 Niagara Street
Buffala, NY 14z@7

Dear Colonel Feiersteirn,
Re: Propoased Flan for cleanup of the former Linde site,  Tocnawarda

Thank you for extending the resporise timey, and for the extra
meeting held at the Holmes Elementary Schoel Jurne 3 to further
explain your plarn. :

Having attendsd the April 27 presentation to the CANIT members, we
hoped that the reaction of the public amd some officials weould
prompt your department to come up with & more acceptable
alternative for cleanirg up the radicactive waste at the site. We
were deeply disappointed that the plan was rnot charnged to be more

protective of human health and safety.

Your plan is inadegquate as a cleanup except for very restricted
use, and, since it does not include institutiomal contrdgls, we
are concerned that the life of the radiocactive material ion site
will be much longer than commuriity memory of its existence.

We urderstand that by werking urnder the CERCLA (Superfund) law,
vou are allocwed a great deal of latitude in cleanup, but we had
hoped you would come gleoser to DOE’s plans and NRC's rule. We also
agree with the New York Departmernt of Envirornmental Congervatiaon
request that you employ an independent verificatiom cmnﬁractor.

" Enclosed are a few comments which wée have prepared for ynuw
consideration.

Tharnk you. X
Sincerely,

U 4 |
Lyle Toaohey, President Leorore Lambert, rad waste mb?erver

|
i
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Comments on USAZE clearup plan for former Linde site, Ténawaﬁda

Use of ar independent verificatiom comtractor (IVC): :

We note the New York State DEC's remarks suggesting that! the use
of arm IVC is “routire practice by other federal radiclogical
agercies, such as the U.3. Department of Ernergy and the U. 8.
Nuclear Regulatory Coammission", We are disappeirnted that] you have
chosen not to camply with their numerous reminders of what appears
tao be logical procedure. We mote that many others at the'publxc
meeting questioned your choir~ as well,

Uranium vs obther materials:

1. Tha fact that uranium is not addressed with the cther
radionuclides in certain regulations, is mere a gap ir the law
tharn & statement of acceptability as a rom—threat to human health
and safety. Urarium 238 has a half-life in the milliors pF YEars.,
2. The decay chain of wranium includes thorium, radium and radon
gas, at which paint it is much more easily irgested by hunans.
However, urarniun is the source and therefore a continualithreat.

How 6QQ@ becomas &0@: :

These are some ways we presume this might be accomplished:

t. There could be a hot spat left at 6@Q with surrounding land
having little or nothing., By averaging, as your presentation
stated, "a scil volume of Z00Q square meters by 3 meters!thick®,
ore could comclude that the averade is 60 or lower. Flace a house
en the hot spot years from nmw, and residents will still'gst cQa,

S &« Mix, blend, spread the worst arcund to ensure an average of E0.

3. Take out everything over &0 arnd add clean soil tao br;ng the
average down to 6@

In all casesy it will still be 3 radicactive saita,

The DOE plan called for getting the levels down Lu 6@ ir the first
place. This would leave the former Linde site as Qleaﬁ“'as the
River Road sites. Neither one would be urnrestricted for years to
come, but they weould be usable for certain activities.

CERCLA vs NRC ;

The Superfund legislation {(CERCLA) uges risk rather than! firm
criteria to make decisions. The 62@ choice meets the uranium
recovery rule but allows a great deal of contamination for years
to come. Mearntime the Nuclear Regulatory Commission's pollcy ta
clean Uranium down to S5 pCi/g would leave ne decay problen for the
future.Unforturnately the NRC has mot been part of the prpcass here

Title 1@ CFR Part €1, NRC's low—level waste disposal siting
raegulation, was promulgated with wide public suppeort. The
regulation assumes that institutiomal controal cannot be conﬁldered
reliable beyornd 10Q years.
CERCLR calls for a review every five years, and is limited to £Q0
years, nowhere near the life af the material im questiori. Further-
more, under CERCLA the people are denied protection that] would be
proavided under NEPA, including the right to civil lxtigatlcﬂ and

judicial review. We find this troublirg.
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Excavatiorn and remaoval:
Your plarms call for partial excavation and removal partﬁal irn the
sense of the criteria being used (leavirng up to 628 pCisg) which
are well beyond acceptable levels, and also in declaring the sail
bereath Huilding 14 inaccessible, rather tharn removing the
building and thie contamination bermesath it. i

We wish you would make that clear to the media, sirnce th? public
impression is that a full clearup is plarnned.

At the last meesTing you armounced an arrangement with ﬁréxair te
"clean" the building. We suspect that demolition will beimacessary
in the long rur, in which case the soll below would bBe accessible.

We hape that at that point you intend to remove it. i

Backpground radiations:

1. It is true that there is natural radioactivity in wany placeas,
but usually not much more tham the 1 pC/or background radiation we
might expect in the scoil. Gewlogy plays a part alsa, so that
cartain rock is more likely to comtain radicactive maternal The
rack formation in Torawanda is rot such a type. ‘

2. It might be rmaore accurate to check other similar Furmat1nns S ool
get a probable natural backgrourd level.

3. At a recent presentatiorn someore asked how the Army dec1des (=3 g}
the amcunt <of background radiation natuwrally coccuring 1n the area.
The reply: we gu upwind., Wind im the area shifis direct;mns mary
times a day, but, assuming it is primarily from the westiar smwth,
our map shows cnly the river., When it comes from the east, it
could be passing over the Linde site, giving rather high%readings
as "rormal' nearer ta the river.

Institutional cuntrol:

1. The Army suggests that readings up tao 6230 pC/gr laverahed to EB@)
Will be safe “for interded land use”. Sixty is still tofo high for
a populated area, already rnearby, and there will be no c@ntrol
over papulation shifts amd larmd uge far into the future.

Z. Under preseni laws mo one can guarantee that at some boint some
future government will rnot forget, as happered in a relatively
short %timg in the case of Lave Canal, and give permissian for
housing or a schogl or the site. ]

2. Institutional control will be necessary for reascnable future
use of the cite unlegs it is cleaned well belaow &0, '

The Jarnuary 193% EPA Update on Federal Facility Cleanup ?nd Rausea
suggests several steps that might be taken tco solve problems of
institutional contrel, such as: restrictions writtern into
documents, a simgle unified registry of institutional cmhtrols,
requirements to c¢onsult the registry along with publice access to
it, lorng~term auditing and enforcement beyond the five-yzar review
mandated by the Superfurnd law, and praoperty law that ensures that
institutional contrals “rurm with the larnd! forever, sc that sites
may not be "closed cut” until there is no longer a reed For limits
to protect public health arnd natural ecosystems.

!
i
i
b
|
|
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still be considesred unreliable. Urderstarndably, those regsporsible
for cleanups wa-nt to save morey and assume restricticons will be
effective."” The article goes on tc Say that property owrers

Wwarnt to use their land to the fullest externt, and that dthers may
want to enter restricted larnd at some point. EPAR concludes:

"As time passes, there is a likelikeasd that ever the me%t laid

corntrols will be breached.”

We are corcerned about the possibility that Fraxair willileave arnd
that no one will want to buy a contamirmated aite; alsc that the
state of New York will have to take cover and pay for any further
ramediation.

We believe that the federal goverrmernt is responsible. The prablem
begar with the secret program teo build the bomb, but that was aver
fifty years agc. We would like to think that the Army, Ps ar arnm
af the federal goverrment, will do their duty to remove the
material as much as possible and preotect the citizens of) the
future. However, we realize it is the will =f Corgress that is
necessary to comne up with funding, bath for cleanup and for
regulatory oversite such as should be handled by the NRC.
The pecple are entitled to protection of their envirorment arnd of
human health ard safety. We da ret believe the cleanup plans for
Torawanda achieve that goal. ‘
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STATE OF NEW YORK

) OFFICE OF THE ATTORNEY GENERAL
EuoT apiTIER PETER LI~ mER
ATamey Cenerd;

Ervironmenial Pratection Bureay

EX_TPLEFAX AND CYVERNIGHT MATT
Jene 11, 1999

Majer Kally 1. Zastman

Acting Commande::

United States Army Enginearing Dzstrict
1776 Niagara St reet

Buffalo, New York 14207-31898S

Re: Proposad Plan, Linde Site, Tonawanda, New York (March,
19593)

Dear Major Eastpan:

Kindly accept the follewing comments cn behalf of the State
of New York with resrect to the March 1999 Remedial ?lan for the
Linde radicactive waste site located in Tonawanda, New York
proposed by the United States Arzy Corps of Engineers (“UOSACE").
These comments are submitted on behalf of tha State 2f New York
and will supplement the April 30, 1899 ccmments subnitted by %the
New York State Department Envircnmantal Conservatior ("DEC™). Wa
understand that. the public ccemment paried for the Linde Plan has
been extended until teday, June 11, 18$59,.

(“1999 Act") gave the USACE funding to c¢lean up radicactively
contaminatad sites operated by the United States “su>bject to the
administrative, procadural, and regqulatery provisions' of the
Comprehensive :Invironmental Response, Compensation and Liahility
Act, ("CERCIA"), $2I U.S.C. § 5601 et seq. and the National ©il
and Hazardous 3ubstances Pollution Centingency Plan, (“NCP"), 40
C.F.R. Part 30). According teo the USACE's representations to the
State, we understand that the remedial actions undertaken at the
Linde site axe being domne pursuant to CERCLA and the underly:.nq
regqulations set forth in the NCP. The USACE is bound to comply
with the express provisions of bath.

| The Energy and Watar Development Appropriations Act of 1999

Even in the absence of the 1559 Act, the provizions of
CERCLA and the NCP apply to sites like the Linde site which were

The Caciol. Albany, NY 12224 @ (518) 4733096 @ Fax (318) 473-1534



2.

ownad and/or cparated, under contract or otherwi Tni
States at the time that radicactive and other haigéizgsthe e
substances ware released to the environment. Sge 42 U.3.C.

2607 (a). The United States falls within the class of cersons
regponsible and otherwise liakle under CERCLA for +ha remediation
of such releasas of radicactive or hazardous substances at sites
in New York such 2s Linde. CERCLA contains an exprass waiver of

sovereign lmmunity as applied to the United States, Sea 42
U.S.C. § 9620(a}(1).

This letter will set forth tha deficiencies in the Linde
Plan and recormend significant revisions to the remedizl action.
proposed by the USACE under CIRCIA,

FRILURE 70 CONBIDER OR ATTAIN STATE AND FEDERAL ARARS

O0f primary ccncern to the State is the absence of any

referenca in ths Linde Plan t2 the applicable or relesvznt and

appropriate reguirements (“ARARsS") of New York State law as
required by CERCLA Section 121, 42 U.S$.C. § 9621. 32oth CERCLA
and the NCP regquire USACE to censider and apply both State and
faderal ARARs in prepesing to undartake remedial aczion at the
Linde sita. lYew York's ARARs have been identified to the United
States repeatedly sinca CERCLA's enactment.

CERCLA Sectizn 121(d) (2) (A) states in part thaz “ ... the
remedial action selected ... shall reguire, at the complstion of
the remedial acticn, a level or standard of centrol for such
hazardous substance or pellutant or contaminant which at least
attains such [(State or faderal] legally applicable sr ralevant
and apprepriates standard, reguirement, criteria or limitation.”
42 U.5.C. § g621{d)(2).

The Lindes Plan states without sufficient explanation that 40
C.F.R. -Part 132 is not "applicable” but is ‘relevant and |
appropriate” to the remedial action at the Linde site (Linde
Plan, p. 9). Takle 1 of 4C C.F.R. § 192.04 contains maximumd
goncentration limits for radio nuclides in groundwater and
appears to be applicable to the remedial actien propesed In the
Linde Plan. Table 1 identifies a maximum concsntration limit of
30 pei/l for zomkined uranium 234 and uranium 238. Tha very
limited groundwater data for the site indicates the prasence of
70 pci/l of uranium, an cbvicus exceedance of the CLs cpntained
in 40 C.F.R.§ 197.04, Tabla 1. The Plan fails te identify the
vislation of thisz federzl groundwater ARAR, and doe=<s n2t proposa
a waiver of same. Nevertheless, the Plan does not prepase any
remedial measures for the centaminated groundwatar beneath the
site although tha Plan recognizas that this contaminaticn
occurred as a result of the dispesal of 55 million gallons af
radicactivaly contaminatad waste in on~site injection wells.
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The Nuclaar Regulatory Cemmission's ("NRC's") ragulations
governing the handling and disposal of radicactive wvaste (gee 10
C.F.R. Part 20} are a faderal ARAMR that the USACE has not
considered in tha Linde Plan. The USACE's experience with
handling radiocactive waste materials is relatively 1imited and,
in the absence <f NRC oversight, the PFlan should at least
censider the NRC's regulatory framework for handlirg and dispesal
of radiocactive waste materials, :

Other applicable ARARS ars found in State regulatizas
governing radicactive contamlhation in groundwater. & NYCRR Part
703.5 sets forth the State groundwater standards which must be

achieved by the remedlal actien., Thsesa premulgated groundwater

' standards sgat forth maximum cencantration limits of 2 picocuries

per liter (“pCi/l") for radium=~226, and 5 pCiyl for radium—-226

and radium~22f combined. This applicable standard was nct
identiried ner considered in the Linde Plan so thare cannot be a
showing that it can be attained. The limited grcurdwater data on

'the site of only “sslected” contaminants alseo prevents a showing

B

1

that thers will be cverall ceompllance with the Stata's
groundwater standards.

The Lince Plan fails to identify several other significant
State regulations which are applicable or relevant z2nd
appropriata to the remadial acticn at the site. Tie Sctate
regqulaticens for preventing and controlling environcental
pollution by radicactive materials in 6 NYCRR Part 3180 also must
be attained. These regulations govern disposal of rad.ocactive

‘materials and radiation dose limits for members of the public due

to the release of radicactive material to the envizzrment. Thasa
promulgated Sitate standards sheould have been identified and
considered by the USACE as part cf the Linde Plan.

The Linde ®lan alzec fails to identify tha Staza procedural
and substantive reguirements for conducting remecdial actions at
sites in New York. Sae 6 NYCRR Part 373, These rsgulations
define the prucess and criteria for making repedial decisions.
The United States Environmental Protection Agency (“EPA") has a
similar guidanca document but it tee 1s not menticred in: the
Plan. :

In addition te the foragoing regquirements, there are federal
and Stats criteria and guidance documents that fall within the
catagory of items “to be considered" ("TBC') by the TSACZ in
datermining the appropriate remedfal action te be undertaken at
—he Linde sit=. These TBC's ara Too nunerous to <etalil hare but
inelude: EPA Oiractive 9200.4-18, "Establishment of Cl2anup
lLevels for CERCLA Sites With Radloactive Contaminacier;"’ EPA
Directive 8200.4-25, *Soil Cleanup Criteria in 40 C.F.R. Part 182
as Remediation Geals for CERCLA Sites;” Department af Inergy
(“DOE") Draft Regulations Governing Remadial Actions Undertaken
A= FUSRAP Sitas {10 C.F.R. Part 834): DOE Executivs Order 5400.35;
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NRC Branch Technical Positicn on Disposal of Uranium Wastes, 46
Federal Register 205, pp. 52081-63 (1981l); DEC's Tachnical and
Administrative Guidance Memoranda. (“TAGM™) 4003, "Remediatien of
Soils Containing Radiocactive Materials”: and TAGM 4030,
‘Selection of Remedial Actions at Hazardous Waste Sites.”

CERCLA Section 121(f) requires that the State de given the
opportunity to coneur in the remady proposed to be zelected at
facilities operatad by the United States if such remedy fails to
attain a legally applicable or relevant and apprepriate standard,
criteria or requirement.’  In its April 36, 1599 le*taer, DEC has
advised the USACZ that the State does not concur in the remedy
for the Linde site that is propesed in the Plan. The remedy
proposed in the Plan fails to attain State and federal ARARs
since, among cther things, there is no consideration of these
ARARs (cther than 40 C.F.R. § 192), and there is no remedy for
groundwater proposed. The Plan must consider and propose to
attain State and federal ARARs.

GROUNDWRIER REMEDIATION

The Marcn 1399 plan fails to propesa any remedy for ground
water despite the fact 55 millicn gallons of radiocactively
contaminated efiluvent was injacted into wells keneath the site.
The Linde Pl:zn bases the USACE decision not to remesdiate
groundwatar bensath the site on “one validated ground water
sample e¢ollectad 2uring the remedial invsstigation in 15%z"
(Linde Plan, p. 3}. This is simply not a sufficient basis te
support the USACE's decision not to ramediate groundwatar.
Mcraover, Takhles Z and 4 in the "Synecpsis of Historical
Information on Linde Effluent Injection Wells" centain only
“Selected Radio nuclides” and “"Select Groundwater Samples” and
appear net to centain the complete universe of groundwater data
for the site,

In short, additicnal data gathered cver a more extended
period of tine and covering a more extensive, rathsr than
‘selected,” group of analytes 1s necessary to deternine the
extent of contamination caused by the injection preccesses. Such
data is necessary in order to aupport USACE's decision that
groundwater need not be remediated.

As set fortt above, CERCLA 121(d) (2) requiras that: the
remedial acticn oroposed “shall rsquire ... a level or standard
of contrxol ... which at lsast attains such legally applicable or
ralevant and apprcpriate standard, reguirement, criteria or
linitation.” Thus, any radiocactive ceontamination left in
groundwater Jseneazth the sita must attain the State groundwater
standards in s NYCRR § 703.4. The Linds Plan doas net mention
nor proposa o maet this State ARAR.

oo
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CERCLA Section 121(b) (1) sats forth a preference for
remedial acticns calling for permanent and significant reduction
in the volume, toxicity, and mobility of hazardous substances or
contaminants. Section 121(b) (1) regulres that the TSACE

... 8hall select a remedial actian that is

prgtec ive of human health and the env1ro.ment
that is cost effective, and that utilizas
permanent solutions and alternative treatzent
technologles Qr rescurca racovery technolcgies to
the maximum extent practicable. 2If the President
for the USACE] selacta a remedial acticn not
appropriate fo* a preference under this
suhsiaction, the Presidant (ar the USACE] shall
publish an explanation as to why a remedial action
involving such reduction was not selacted '

42 G.5.C. 9621 (b} (1}, Tha Linde Plan fails to prorcse a .
permanent and therefore praferred groundwater remedy. Indeed, no
groundwater remedy is proposed at all and no meaningful
explanation is provided for this decision in the P__“.

CLEANUP QBIECTIVE OF £0% pCi/g FOR SOILS

The Linde Plan propesaes a clean up ceal of 80C nCisg
("pCi/g") for residual uranjum contamination that will remain at
the site. Th.s 15 a significant departure from the previous
clean up goal of 52 pCi/g proposed by the DOE in the November
1992 “Propesed Plan for the Tonawanda Site” and coniirmed as the
clean up geal by 2CE in a November 23, 12%3 letter o DEC's Dr.
Paul Merges. The USACE has faile8 ko explain eor justify this
significant departure from DOE's previcus proposzal.

EYALUATT( ‘ :

The Plan alsgo fails to icentify the remedial neasures that
have been or #ill be undertakmn purauant to englne =ing
evaluatien/cost analvses (“EE/CA") previcusly issues by DOE.

These EE/CA~drivan remedial measures do not appear To constitutae
emergency removal. actlaons authorized by CERCLA, 42 7.5.C; § 9604.
Under the guise of DOE's EE/CAs, the USACE has undextaken
remedial actinns at the Linde site prior te the forzal ilgsuance
of a proposad plzn or a Record cf Dacisicn in vieolazien ef the
NCP.

It is unclear whether the EE/CA remedial meastras by the
USACE have be=n undertaken in compliance with State and federal
ARARs and withn other ragqulatory requirements get fszth in the
CERCIA and “he NC2, These EE/CA remadial measuras lave segmented
the required comrrehensive apprcach to the cleanup cf the site
and ware underetakan without being subjaectad to the qq;isita
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written analysis and decision-making protocol that is an integral
part of DPEC and, indeed, EPA's remedial action preocesses:

The Linde Plan fails to disclose the EE/CA remadial?acticns
already undertaken, and fails to identify the impact such
measures may have had on the loeng-term remedial goals for the
site.

IMPROPZR DISPQSAL OF RADIQACTIVE WASTE

Significantly, the USACE's EE/CA remedial measurss have
resulted in the improper disposal of radiocactivae waste material
at an unlicensed facility. Specifically, radioactive waste from
the Linde site containing greater than .05% by welcht (or greater
than 339 pCi/g) of total uranium was disposed at the Buttonwillow
facility near Bakersfield, California which is not licanged by
tha NRC or the State of Califernia to take such waste. The waste
generated at the Linde site ccnstitutes "byproduct zatarial” as
that term is defined in Section 11(e)(2) of the Atecnic Energy
Act, 42 U.S.C. § 2014(e)(2). This material therefaore was nct
exempt frem the NRC's licensing reguirenents and shculd have been
disposed of at an NRC-licensed facility. The Buttenwiilew
facility 1s meraly a RCRA Part C facility that is nct designad
ner perxmitted te deal with byproduct matarial. Morscvaer, neither
USACE ner its contractor, Radian Internaticnal, which nandled the
radicactive waste, held an NRC license. The State 3f Zalifornia
has expressed disapproval of the USACE's improper dispcsal of
Linde waste at a2 RCRA facilitv.

Radicactive waste generated from remsdial activities at
FUSRAF sites historically has bean disposed in facilikties
licensed by the NRC or by agreement states, (such as Envirccare
in the State of Utah), or at NOE-aperatad sitas. Federal law
mandatas digpesal of byproduct material at a licensad facility.
Sse Atomic Energy Act, 42 U.S5.C. § 2112 and 2114 (p-ohibiting
trapafaer or raeceipt of bypreduct material at an unlizensed
facility). The NRC has lceng had a policy requiring disposal cof
byproduct material only at licensed facilities. This policy is
based on the goal of protecting public health and the
anvironment. The USACE's dispesal of byproduct matarial. frem the
Linde site is a violation-of the AEA and is contrary ts long-
established NRC pelicy. S&& ORNL January 1594, "Health Physics
Positions Data Basa 190." * .

RREOUISTITE STATE AND FEDERAL PERMITS
As you are aware, CERCLA Section 121(e)(l), 42 J.5.C. §
9621(e) (1), contains an exemption for on-site remedial activities

from the Teguirement to obtain State and federal pe-mits. This
exsmption is expressly centingent upon compliance with JERCLA in
selecting and carrying out remadial actions. The USACE'S
disposal of radicactive wasta at a facility that iz not licensed
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by the NRC to accept such waste conatitutes a violation of CERCLA
Saction 121(d) (3) which provides: ,

In the case of any removal or remedial action
invelving the transfer of any hazardous substance
or pollutant . .or contaminant offsite, such :
hazardous substance or pellutant or cantaminant;

shall - -
eparating in compliance with ... the Solid Haste
Disposal Act (or, b £ i

with the Toxic Substancaes Contrel Act or pther !
appl.cabiae Faderal law) and all aponlicable State
regl . raments,

Sea CERCLA, 42 U.S.,C. § 9621(&) (3), (emphas*s addad). Tha
appllcable faderal law" referrad to in CERCIA Section 121(4) (3)
is the Atomic Energy Act {(“AEA") which governs the dispcsal of
byproduct material and cther radiocactive wasta. The AEA Section
81, 42 U.S.C. § 2111, prohibits the transfer or receipt in
interstate comnerce of any byproduct material unless licansed by
the NRC or otherwise authorized under AEA Sections 82 and 84, 42
U.8.€C. § 2112 and § 2114. The USACE and ita contrachtars hcld no
such license o authorization from the NRC. _

In light of the USACE's viclation of CERCLA in the dispesal
of radicactive waste f£rom the Linde sita, and its failure to
recognize the applicable or relevant and appropriate State ARARS,
the State believes that the exemptien from fedezral and State
permitting requirements previded in CERCLA Section 121(2)! simply
does not apply to the USACE's activities.

COMMUNITY BCCEPTANCE

The Plan has falled to discuss community acceptance ¢f the
proposad remed:.al actiocn. In fact, there is significant :
oppesition to the remedy proposed. At public meetings on May 27
and June 3, 1999, unicn officials, citizens' groups, and other
public interest organizations and individuals formally sxpressed
opposition to the Plan and gquestioned the degrse af c*ean up
proposed.

The NCP recuires consideration of the community's accentance
of a proposed remedial actien. The community's oppesition to the
Linde Plan calls for the USACE tec revisit the remedy proposad,
particularly w:ith respect to the amount of contaminaticn ithat
will remain in soils and the aksesnce of anyv proposal to remediate
groundwater. !
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TIMING QF REMEDIATION

This site has been known te the United States for pany years
yet nc ccmprehenszive clsan up has been undertaken to date othar
than limited work pursuant to DOE's EE/CAs. It is imperative
that remedial efforts be undertaken forthwith but in a manner
that is consistent with both State and federal law., We reques:
that the propesed Plan for the Linda Site be revised within so
days consistert with the Stata's comments, including the
consideration of all Stats and federal ARARS. We further request
that the USACE target the issuance of a record of decision
{*ROD") for tha Linde site no later than sixty (60) days from the
issuance of the revised Plan, assuming that the State concurs in
the Plan.. Undcer this time frame, remedial activities approved by
the State may commence hefore the close of 1995.

The State i1s aware that remediation of the Linds snte has
invelved a complex and attenuated process dating from the early
1980s. It appears that some progress has been made by the USACE
in the last eighteen (13) months. The State does net wlsh o
foster further delays to the remedial activities proceeding as
socn as pessikile. Nevertheless, remedial activities must ke
undertaken ccnsistent with State and federal law and the «&lsanup
must be protective of puklic health and the environment. ' We
trust that the USACE will work clesely with DEC in the ruture to
assure that both of the feregoing objectives are met.

A representative of the USACE has advised that thersz may be
a complete cegsation of remedial efforts at the Linde site if tha
State voices its ¢oncerns regarding the manner in whick the USACE
has been proceading. We trust that this is not reprasentativa of
the USACE's pasition and that the Plan will be revised consistent
with the State's comments so that a ROD c¢an ke issued forthwith
and the clean up can procead as scon as possible. '

Very truly yours,

1l
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,me/
_MAUREEN F. LIARY .~
Assistant Attorney General
(518) 474-7154





