


BUfTAl.0 DISTRICT PAO PAGE 07 

14. This doc\Went n=da to discuas the sum of the fnctiom rule, While iD.d.ividuat 
�~� will have been established for �e�~�h� radionuclide of concmi (whicll tncct an 
1Kccptable riak buc ex.posure �J�~�l� fQr that individual radionuclide). a �d�i�s�c�~�o�n� on how 
the presc:ncc of multiple radionuc:lides will be ovalutcd should be included. the 
ac;ceptable method the Dcpattment endortel is the Nlll of the &actioc �r�.�l�l�~ �.� ; 

Deftllitioa or MED 

15. .Please note mar The c:omct tmn for tht: abtnviation MED is "ManhAtsim Engineer 
DUtrict," not "Manhanan �~� District," u iJ CWTently beina U5Cd w., �~� 
USACE documents. ; 

' 



ATTACHMENT 9

DENNIS A. CONROY COMMENTS
June 10, 1999



06 /10/ 1599 10:1 9 716879402'3 GRtJBB&ELLlS 

. 
C' 

I 

!/!!laPIAXAIR 

June 10, 1999 

U.S. Anny Coxps of Engineers 
1776 Niagara St. 
Buffalo, New York 14207 

Atm: Mr. Ray Pilon 

Pr•~•;r, Inc. 
Polt Office Bo.:i. 44 I 
Tona111ind.M, NY 14150~?891 
Td (716) 879-2000' 

Re: Corrunents on Proposed Plan tor the FUSRAP Fonner Linde Site 

Dear Mr. Pilon: 

We have reviewed tile document you sent titled "Pt'oposed Plan for the Lin~e Site ' 
Tonaw;mda, N(W Yor.k" dated :March 1999 and are providing the following '.1'1~itional 
c::.omments in response. 

' 
Praxair feels that. "Alternative 4, Excavation, Decontamirunion and Institutional 
Controls" is unacceptable and are requesting that "Altema1ive 2'', includµig the 
demol.i tion and off site disposal of Building 14 be implemented. 

' 
Since the fall of 1995, Praxair has maintained a cooperative relattonghip with 1hei various 
agencies and contraetoi:s involved in the clean up of OW' Tonav.·anda sit.t:. With regard to 
Building 14, we have s"USpended and moved six critical Research and I>eveiopment 
operations to accommodate remediation efforts. In ti:rms of global c.Ompetitive i 
advantag!!, no price: tag can be put upon this di~ruption. In krrns of cash flow., jw'e have [ 
invested SLS million in infrastructure improv~01ents closely following this ! 
decontamination. Both of these actions were Ween in the anticipation that w~ would : 
receive Building 14 back wi1h no radiologj.cal restrictions. · . 

I 
i 

Your "Alt('mat1ve 4" would leave us with institutional controls illld deed restridtions on i 
Building 14. Our R&D activities, by thei.I very nature, require a c;:ontinuaJ beed for i 
maint~ance, buildjng modifica!io:n and reatrangem.e.nt Even mill.or e.ctiviLi o8i i;uch as ! 
mounting new experimental equipment to the walls a:id running new utility Ji.ft~ will be . 
difficult under institutional controls. For Building 14 this translates into an endless need : 
for Corps of Enginee1· i.nvr;ilvement ~n the form. of health physicist e.upport ano ai;iditional ; 
rem~diatioo. a5 uow co~~iµation is uncove.rcd. We find it difficult to unders~ why, i 
of the four contamioared locations iJ:i the: Town of Tonawanda: P:taxair, A~hb.nd 1, ; 

I ' 
Ashland 2 and Se.away, our facility was the onlv site forced to work around the : 

• I ' 
remediation and will be the only site left with a radiological restriction. . ; · 

A.r. A.ttMsphue of E.:>:celle11. c<! 
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.<l . 
W c have also <:Qnsidered an Alternative 7 which would entail continued m:nediation in 
Building 14 to achi.eve the free release of that stnlcture. It is the opinion of ow] senior 1 

miltlagement tbat sut;h a course of action. would result in continued disruption !and an 
uncertainty in scope, schedule, cost and ultimiite outi;ome, which would prov·: il;)t9lerable 
to all parties~ involved in the remediation effo!1 ! 

Accordi.ngly, we urge in the strongest po~ible terms: 

-::! · l. The selection of Altemaiive 2, Complete Excavation ~d Dcconta.i.lJ:tnah9n with ; 
("";'- Offsite Disposal. 

2. An independeut appraisal and comptmsation for Buildings 14, 57,67,73,7313,i 7S and 
76. (We were led to believe that these apprai~als were imminent for the pastj several 
weeks.) 

3. Rcitnbutsement of our SLS million c;-r;penditures for Building 14 infrastructl.U'e 
imptovem.t::nts. 

4 . Reimburs~ment of the cost to move our six R&D operations frorn Building! 14 to a 
new structure. · 

We are very pleased that the Corps of Engineers, CANIT and .Praxair. Iner are ir. 
alignment oo post-remediation dose criteria. We simply mu~t rsquest1 at this tiFie, th.a.t . 
the agree<!. upon criteria be applied uniformly to all contaminated locations in the iI'own of : 
Tonawanda and that Praxair be left to run its business without the legacy md untertllinty : 
of institutional. controls. · 

Silr1cetcly, 

~~a.e..~ 
Dennis A. Conroy 
Site .Manager 
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1272 Delaware Ave., Buffalo. NY 14209-2401 Tel: 7 l 6-884-3550 

Lt. Col. Mark (I. Feier'steir1 
U.S.Rrmy Corps of Engineers 
FUSRAP Inform~tion Center 
1775 Niagara Strset 
Buffal~, NY 14207 

Dear Colonel Feierstain, 

! 

Jllne 10. 199'3 

Re: Proposed Plan for cla~nup of the former Linde sit~, : Tonaw~nda 

Thahk you for e~tending tha response time, and for the ~xt ra 
Meeting held at the Holmes Elementary School June 3 to ~urther 
e~plain your plan. 

Having attended the April 27 presQnt~tion to the ~ANiT ~embers, we 
hoped that the reaction of the public and some official~ would 
prompt your department to come up with a more acceptabl ~ 
alternative for cleaning up the radioactive waste at the site. We 
were deeply disapcointed that the plan was not changed ~o be more 
protective of human hea lth and safety. 

Yo ur plan is inadequate a s a c leanup except f o r ver y re~t r icted 
use, ~nd, since it does net incl ude institutional contrtjls, we 
are concerned th.ett the life of th~ T"adi o ac:tive Materi a l :on site 
will be much l onger than community memory of its exi ste~ce. 

w~ understand that by working under the CERCLA <Superfund) law, 
you are allowed a great deal of latitude in cleanup , b u~ we had 
hoped you would come closer to DOE's plans and NRC's r ule. We also 
agree with the Na1o1 Yori-'. Depa'r"tmerrt: c:•f Envirorm1ent al Cor1servatic1n 
request that yo •.1 employ an ir"1dependel"'1t verificati o r1 c: o ntracto'r". 

Enclosed are a 
considerat io'n. 

f'ew comments which w~ ha.ve prep...,rect f"c•r Y,ol\r 

Tharrk yo1.1. 

S incerely, 

' 
Lyle Toohey, President Lec1r1c:•re Larnbert, rad w~ste •:rb..i.erver 

I 
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Ji..rne 10, 139'3 
LWVGBA 

Comments on USA:E cleanYp plar1 for former LindE' site, T~n~wahda 

Us~ of an independ~nt verification contr~ctor fIVCl: . 
We note the New Yr::•rk State DEC's rernar~.s suggesting U1ati the use 
of etl"1 IVC is "r:i1.1t il"1e pr·actice by <;;•the,.... federal radieolc•giic;;il 
ager1c:i.es, such ,;is the U. $. Dep~rtwer1t i;,1f En@rgy and the U.S • 
NuclE!s.r Regulat 1::.ry Cc:•rl'lmissir:•n". We are disappr:1inted t1"1at! y•:•i..1 havi= 
chc•sen nc1 t to c:1::iriiply with their r11.1rnerc•us rerrtiriders of lofh~t c3.ppears 
to be logic.::11 p1~oc::ed1_1re. We note that r11~my other-!;; ~t the: p1.1blic 
m~~ting questi•:med your chc•i1r·. e\S '""ell. : 

Urani1.1r1t vs othe1~ r11C\terials: 
1. The fa~t thai; L1ra.l"durn is r1r::•t .a.ddl""essed with the- c•thf;;;!rj 
~'adiont.,1clides in certa.in reg1.ilatir:ir-1s, i• more ~ g.o\p ir the law 
thar1 a staternent c•f acceptability as e non-threat to h•.\rn~n health 
and safety. Ura1~ium 238 has a half-life in the Millions ~f ye~rs. 
2. The decay chi1in of uranium includes thorium, radiuro ahd radon 
gas. o?.t 1.o1hich point it is rouch rnore easi l y irrgest~d by hi..1rnarrs. 
However, ura.niur1 is the source and therefore a ~onti~u~1!threat. 

Ha~ 5~0 becomes 60: 
These are some ~'ays we pre~uroe this might be accomplishe~: 
1. There could Ile a hot spot left at 600 with surroundin~ land 
ha~ing little or· nothing. By averaging, as your presentation 
stated, ''a soil V•:•lr.1me crf 2!ZllZ10 square meters by 3 rneters! thick ... , 
one could concl11de that the average is 60 or lower. Pla~e a· house 
on the hot spot yea~s from new, and re~id~nt~ will still! gst 6~0. 
2. Mi>c. blel"1d, s;pre6\d the wc•rst cii\ro::1•.1rid tc:o ens•.1re ~n a""~r~ge •::if 6121. 
3. Take out even-ything r:•var 60121 arid add cll':!an sc•il tc• br~!"1g the 
average down to 60 · 
In ci.11 ca5es, it: will still be .o>. radioactive site. 
The DOE plan caJ.lsd for getting the levels down to 60 in: the first 
place. This wo1.1J.d leave the f'.:•rrner Linde.> site as 11 cleal"1 11 ~ e.~ the 
River R•:i.ad site~;. Neither c1rre wc•llld be 1.n•1restricted few years tc1 
c:arne. but they Hr:::•uld be 1.1sable fi:•r CEH"tain activities. 1 

CERCLA vs NRC 
The Superfund lE~gislation <CERCLR> uses risk r~ther thani firm 
criteria to rnakE~ decisions. The 600 chc•ic:e M~ets the Ur"'a.pium 
recovery rule b1At 2.l lc;;•ws .;i. gre~t. deal of cor-1tarninat io:•n for years 
to corne •. Meanl;Hne the Nuclear Reg1.Jlatc1ry Cornrnissicm' s p~·licy tc1 
clean Uranium dc•Wt"1 to 5 pCi/g wc•uld leave~ r-10 dE>cay prob1f;Hl'1 for the 
f1.1ture. Urifc1rtu.r1dtely the NRC has rn:..t; been pi<n't •:if the ~rbc::ess here 

I 

Title 1121 -CFR Part E.1, NRC' s lo..,.-level o,.1a;:;te disposa.l sit1ng 
regulation, was promulgated with wide·public support. Th~ 
reg•..1lation "'ssurn126 th~t ir1stit1.1ti.:::•nal cor'lt,....c::•l canr101: be ~or-isidered 

I 

reliable beyond 100 ye.;.:1.rs. ' 

CERCLA calls fo1~ a review every five years, arid is liMiterd to 20121 
yea.rs, Y1owhere near the life of the mat er ial i r1 q1..1est ic1ri:. Further­
rnore, under CER(:LA the people are denied protection i;hc?.t: would be 
prr.:•vided l\ndE:!r llJEPA, incli.tdirig the t'"i!;lht to civil litiga[tiori arid 
judici'al review" We fiY1d this tro1.1bliY'1g. : 
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Ewcavation ~nd r~Moval: 
Y1.:ii..1r plai-1s .::all f·~r parti~l E:!Xcavati1:•r1 and rern°:ival; pm""tjial iri the 
sense cif thei criteria beir1g used (le~virrg 1.1p t.•:1 E.121121 pCi l jg) ""'hich 
are "'"ell beyond acceptable levels, and also in decl~rjn~ the soil 
beneath Buildin;i 14 in.acc:ess:i.ble~ rather thi\ri 'l"EH1l•::ivir1f1 the 
building <31"'ld th1:? cc•ntarnir1e1tic•r1 beme~th it. 
We wish you wauld make th~t clear to the mediaj 
irripressiorr is tliat a f1.1ll clearJ1.lp 'i$ plarmed. 

sir1ce th~ prJblic 
I 

At the last mee·;ing you annou~~ed ~n ~rrangeroent with Pr~xair to 
'>:, ''clean" the buildil'rg. LJ~ suspect that derno::•liti.::in will bia-; r1ec:essary 

( '' iri the lc•ng ru'r",,J iYr which case the sc•il belc1w wo1,.1ld be abcessible. 

;---... 
' 

We hope that at that point you intend to remove it. 

B~ckgr•::11Jl"ld rad i ~"'ti on= 
1. It is tr"u~ ttiat th~re is natur.31 r-adi•::iactivity in rrany places, 
but usually ~ot Much more than the 1 pC/gr b~ckground ra~iation ~e 
might expect in the soil. Geology plays a part also, so that 
cert~in rack is more likely to cont~in radioactive mater~al. The 
rack format ic1r. :'re Tor-1a~a1"1c1a is riot s1.1ch a type. 1 

2. It might be r.1ore accurate ti::1 check other sirni lar fc1 rrn~t iol"1S ti:• 
get a p:r-obable natural bac::kgro•.1rrd l~vel. 

3. At a recent IJresentation soMeone asked how th~ RrMy d~cides on 
the .amc•unt c;1f backgro1.1nd radiatir.:•ri na.t1..lt"'c~lly •:::icc::r.lring in! the .area. 
The reply: we gc) upwind. Wind in the ~rea shifts directi~ns many 
t1r11es a da.y, b1.11:, ass1.irnir1g it i!i prirnari ly from the west ; Gr r;t;!:;o.1thJ 

our rnap shows 011ly the rivs~. When it comes from the east, it 
could be passing1 over the Linde sit~, giving rather high!reading5 
as 11 1"1cwrn<:\l 11 nearer to the river. 

Institutic1nal c:orrtrr:•l: j 
1. The Arrny s1.tgg~~~ts that re<3dings up tc1 E)0121 pC/gr <averaged tc1 E,IZJ) 
will be sa'fe "for ir1temded lar1d 1,,1.se 11

• Sj.xty is still to~· high f"or 
a popi..1lated arec:i, already nearby, al"ld the~re will be nc• c•pntrol 
over population shifts and la~d use f~r into the future. i 
2. Under presen1: laws no one can guarant~e that at some ~oint some 
f1.1ture goverl"'Hl'lent will '1"'1C•t fc•rget, as happeried in a l""elatively 
short time in t~\e case of Love Canal, and give permis~ion for 
housing or a scho"l C•r1 the site. 
3. Institutiona:L control will be necessary for re~sonabl~ futur~ 
use of the site unless it is cleaned well below 60 • 

. {' The Jar11,.1ary 199"~ EPA Update cr1 Fed~ri'.1.l Faci 1 ity Cle.;;\Ttl.lp ~rid Reuse 
suggests several steps thiOlt rnight be takE~rr tc• solve prob~~m~ c_,f 
i r1st it 1.Jt ion~ l coY'ltrol, such as: res tr tct ions wri tt ei-1 i r1tj::1 
doc1.1rnents, a si1•1gle • .. mified registry of ir-,stitutiot"l~l c:ccr1trols, 
requirements to consult the registry along with public abcess to 
it, lorii:~-tet"m a.1Jditir1g and errforcem1er1t bE~yond the five-y'3ar review 
mandated by the Supet"'fund law, ~nd property law th~t ens~res th~t 
ir1stitutional co:.ntrols "run with tha l"'nd" fo'r"'ever. sc that siti;;.ls 
may nc•t be "clo!;:;ad out" 1.1ntil there is 1'%' longer a r1~ed !fc•r limit~ 
to pt"otect puDlic health and natural ecosy&tems. · 
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The EPA further st~tes that, ~Y§D if ~11 ~h~~~ ~l~Q~ ~cd ~~~~n ~D~ 
Q~£~~g ~i~b 19ng=~g~m f~D~iD9L :inaiii~ii2D~l ~QD~~Ql~t ~b9~1Q 
§!111 g~ £2D~i~~~~~ Yncgli~bl~~ Understandably, those r~sponsible 
f •:•r cleanups wa~1t tr:• s.9ve m•:•r1ey arid ~ss1.1111e restricti•::•rn5 jwill be 
effective." TiH? ~rticle gc:•!!!!> C1\"1 tr.; s,;iy that pr1:1perty r.:11o11riers 
want to use their land to the fullest extent, and that ~thers may 
~ar1t t•:• er1ter r~i!stricted land at SC•Me pr.:1int. EPA concludes; 
"As; time passes., there is a likelihc•C•d that ev~'r1 the l:1es!t l.aid 
ci:1ntrc•ls will b1? breei.~hed.'' 

er; We are cor1cerr1ed .;;1bout tne possi bi 1 ity that Praxair wi 11! leave arid 
o th.i\t no C•Y1e will w;;int to buy a cc1ntamir1.ai~ed ~ite; calsc> t)"tat the 

state of New Vor~. wi 11 have tc• ta~. e Qver .and pay fc•r any: f1..1rther 
re media.ti or1. 

We believe that the f~der.al government is responsible. The problem 
begar-1 ~ith the ~;ecret P"'•:igrC\r11 to b1..tild the b1:1tllb 1 b•.1t th.a~ was C•ver 
fifty years ~go. We would lika to think that the Army, ~s an arm 
of the federal !lC•verrm1el"1t, will do th~ir duty to remc•ve :the 
rncatei-ial as m•.1ct1 as possible and prr,;•tect the citi:..ens c:•f ; the 
future. However 1 we realize it is the will o~ Congress t~at is 
necessary tc• cor11e up with f1..1t"1di?"1g 1 b 1:1th 1'or clear'll.tp an::l jfcir 
regulatory overuite such as should be handled by the NRC~ 

The people are e1ntitled to protection cf their environ~ert and of 
h1.m1a.r1 health !!Inc! s~r~'\;y. l.Je de• r1i:1t believe tMe c:lli'anup p).ar1s fc1r 
Tonawanda ~chieve th~t go~l. 
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STATE ~F ~ You:: 
OFFICE OF THE :\7TuR~Y GE~E;RAL 

Ec:O: 5;>1-:-;:;R 
t'l:t:Jm i:y Coner~; 

P:.e_~ L:H ,..ER 
O:r:·riro11mc11 :~I ?f~CllC: i 011 8urelu 

BX T?:LEiU AND ~DRMIGRT QT!.. 

Major Kally L. :r:a.sbnan 
A~inq Comm.ande2~ 

June ll,· 1999 

united States Ai:-my Engineering District 
1776 Niagara St~eet 
Buffalo, New Yo;:-k 14207-31$9 

Re: Propo:>eC. Pl an-, Linde Site, Tona•.fanda, Ne•..1 1ork (March, 
1999) 

Dear Major Eastman: 

Kindly accept the follcw·ing co!!tments en behalf ~f t .he State 
of New York •,;ith respect to the !'1arch 1:999 Re:!ned.ial ?la:r.. for the 
Linde .radioactive waste site. located in Tonawanda, New Yci:k 
proposed by the Unite.d States Ar-::ly Carps of Engi~eers ("I iSACE") . 
These comments a~e st:bmitte~ on behalf of thQ State ~f New York 
and uill supplement t.he April :ro, 1999 comments sub~itted by the 
Ne'i<i' York State Pepar tment Environl?\Qntal Conservatior: ("DEC") . We 
understand t..'lat: the public comment pGriod for the L:.::de Plan has 
been extended tn~til today, June 11, 1999. 

The Energy and.. Water De.v·elopment Appropria~ions Act of 1999 
("1999 Act") ga·1e the USACE funding ti::i clHa:n up radicactively 
contaminated s:l~es operated by the United states "su;ijec t tQ the 
adJninis~ratiVQ. procadural, and regulatO?.'Y provisior . .s'' c) f the 
comprehensive :~;iviromnental Response, Conipensoation a:-:d Liability 
Ac't, ("c;:U<.CLA~), 4: (J.S.C. § 9601 et seq. and the Na:ional: Oil 
and Hazardous .~ubstancgs Pollutioh contingency Plan, ("NC?"), 40 
c . F. R. .Part 3 o J. A.ccordi.ng to t..°l'le USA CE 1 s represen-:.~tions to the 
state, ~e under5tand that the remedial ac~ions unde=~aken at the 
L.inda sit.e .,.;:n, ~einc;- done puX"s~ant to CERCLA and th~ underlying 
regulations set forth in the NCP. The USACE is bou.~d to comply 
with the express provisions of both. 

:Even in th9 absence of t!le 1999 Act, the provi3ior..:; ·ot 
CE:RCLA and the ~CP apply to sites like the Linde si~e ~hich ~ere 
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ol'Jned and/or opera~ad, under c~ntract .or otherwise, by the United 
States at the ti:r:ie that radioactive and other hazar-=.o\J::s 
substances were relQased to. the environment . ~ 42 o.s.c . 
9607 (a). The Uni<ced States ralls within the· class of fersons 
responsil::ilGl and o"=.her.rise liable under CERCLA for the remediation 
ot such ~~~eases of radioactive or hazardous substa~ces at sites 
in New York such as Linde. CERCU contains an express wa,iver of 
sovereign im~unity as applied ~o .the United S~ates. ~~ 42 
u.s.c. § 9620(a) (1). 

This letter '.il'ill set .. forth the defieiencies in the Linda 
Plan and rec:on:mend siqnif icant revisions to the re.medial action 
proposed by the USACE under C!..~CLA. 

FAILSJ'Rl!i '..I'O CONBID!iE· OR ATT!,IN S'?A'l'f; AND FEDEp,a.L AP~ 

Of prim~xy c~ncern t~ the $~~ta is the a~~ence o! any 
referenc& in the Linde Plan t:i the applicable or rel~vant and 

·appropriate re.qu.i.rements (wAR_.\..q,s•) of New: York. St:at2 l aw as 
required by Cl:'.RCLl. Section 12 :!.. , 42 U.S . C. § 9621. 3oth CERCLA 
and tha NCP :!'€!qui!:"e. USAC::E to c:onsid.er and apply bo<:!:: s-::~ate and 
federal ARAR.s in proposing to undertake. remedial ac:.iori at the 
Linde si1:.a. Ne'..t York 1 s ARARs hava lleen identi!ied ~o the United 
States repeat~!d.2.y since CERC!..A 1 s enact:'!nent. 

CE.RCLA Secti~n 121(.d) (2) (.'\ ) · s tates in part tha~ " •... t~e 
remedial action ~elect.ed ... shall require , at the :;ompletion of 
the re.medial <Lct.::..cn, a. level or standard of contra: for such 
hazardous sub:;t.ance o:- pollutant or contaminant 'n'h.:.ch a~t least 
attains such 1: Sta~e or federa. !. J legally applicable or ;~ e l evant 
and appropria1:a s1:.andard, reCi"w.irament 1 c:ri teria or lim_:. ta.ti on - '' 
4 2 u . s . c . § 9 ii 2 1 ( d) ( 2 ) . 

The Lind•~ ?lan states without sufficien.1: expla::ation tl".at 40 
c. F . R . . Part 1:12 i~ not "applicable" but i s "relevant and :· 
appropriate• t .o the remedial action at the Linde si.~e (Linde 
Plan, p. 9). Table 1 of 40 C.F.R. § 192.04 cQntai:ls na.xi:mu..~ 
concentration li~i~s for radio nuclides in qround~a~er and 
appears to be applicable. to t:ie remedial ac~ion pr·:=;:>c;i~.;~d in the 
Linde !?lan. 'r'a:Ole 1 identi! i.es a roaxim\.t.11. conce..it=a.~io:.l li:r:i.i t of 
30 pci/l for :ombined uraniun 234 and uraniUJn 338. 'I'h 'a. very 
limited ground;.·a1:er data 'for the site i ndicates t he pras~nce of 
70 pci/1 of u~anium, an cbvio~s exceedance of the ~CLs cpntained 
in 40 c.F.R . § 19~.o~, Ta·ble i. The Plan fails to :,:!entify the 
viola~ion of eh.i.:. federa,l grc;iur1d'..tater A!<A!<., and doi:~ n:;:,t pr::lposG& 
a waiVQr of sa~e. Nevertheless, the Plan does not propose any 
remedial measu..res for the contaminated 9raund.wata::: benea,th the 
site although th~ Plan recognizes that this cont:am:..natian 
occurred. as a re.s:.ilt of the di.spcsal of 55 millior. ~allo'ns af 
radioac~ively co~taminated was~e in on-sit~ ir.ject:on wells. 
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The NtJ.clear RQgula~ory ComMission 1 s ("NRC:' s") regul.at.ions 
governing t:he handling a:na: dispoa~l .of radioactive ·.,as'l:e .(~ 10 
C.F.R. Part 20) are a federal ARAR that ·t:he USACE has not: 
considered in the. Linde Plan. The USACE' .s exparier:ce 'iW'i th 
handling radioactive waste materials is relatively :imited and, 
in the abse.ncG! of NRC oversight, t.h.e Plan should at le.a.st 
consider the NRC' s. regulatory fra.cework for hancUir.:; ar:.d disposal 
of rad~oactive Wa$te materials. 

Other ap~lic~ble ARARs are fo~nd in State regu:ations 
governing ra.cli oactive contamination in ground.wat.er. s N"i:CRR Part 
70J. 5 sets fo:r:th the State groundwa.ter standards .,.;l:ich mt.a~t be 
acnieve.d by -che remedial action. Thesoe (?romulgatec gr-:;:•un'o:water 

', standards set :orth maximum eoncantration lim.its of :; ;1icoc-..iries 

\

per liter (''pCi/l') for radium-226 1 ands pCi/l for :-ad;.um-226 
and radiw:n-22s combined. This applical:ile standard ~as not 
identi:cied no:z· considered in the Linde Plan so tha:=e ca.nnot be. a 
showing that jt can be attained- The limited graur:,:i';.later data on 

· the $ite of only ·'::.~lected" contaminants also preve~::s :~ showing 
that therg, will be overall compliance with the Stc=.":=. 1 s 
groundwater standards-

The LlndE: Plan fails to identify several othe= si~;nificant 
state regulations which . are applicable o.r relevant and 

cJ appropriat• tc1 the .remedial a.et ion at the site. T!:-~e S::ate 
regulations fo:= preventing a.nd controlling enviroru::.ent~Ll 

- \pollution by ~~ad.ieactive materials in 6 NYCAA Part :ieo aJ;.so .m~~t 
~ :Ce attained. Thesia regulations govern d.isposal of :-acLoactive 
'materials and radiation dose limits for me:ml::lers of ~he cU:Clic due 
to the releasu of radioactiv~ material t.o the envi=::r.n,~nt. These 
p:::omulgated State ~tar.dards· should have been ident.:..:=-iec~ and 
considered 9y thQ 1JSAC? as part of the I,inde Flan. 

'I'ha Lind4~ P!.an algo tails to identify th1a Sta-:.a. p::-ocedural 
and su.bstani:.i•re requirements for conducting remedial ac:tions at 
sites in New ~fork. ~ 6 NYCRR Part 375. T

0

hese regulations 
d.et'ine the pr1~cess and .criteria for makJng remedia::. dei:::isions -
The Uni t.ed S"t.;H:.es Environmental Protect1on Agency (~!!')/) · has a 
simila.?:' guida:'\coa docum&;nt but it tco is: not miantic:-.ad in the 
Plan. 

In additLon to the foregoing requiretnents, there are federal 
and State cri::.er:.a and guidance documents that fal: .. w;.thin the 
ca~agor.1 o! items "to be considered'' (~TEIC

1

') by t:ie '.'.:'SAC::='. in 
cl.Qtarmining t:ie appropriate :t"emedial action to be '..::idertake.n at 
"C.he Linde ~ i.t ~. Thoz:>a 'I'l3C' ~ are too n1.J.:r:i.c:i::c;;iu,s to cie.~:!1:..::. l:J.a.re :t:m.1:. 
include: EJ?A :Ji.:-ective 9200.4-l!?, "Est.a.blisr..ment of Cl~~anup 
Levels tor CE:RCU sites With RadioactivB contaroina::::.or_;•' :EFA 
Directive 9:200.4-25, ''Soil Cleanup Criteria in ~O C.F.:L !Part 192 
as Remediation. Gcals for CERCLA Si tias ;" Department ;)f :~nergy 
("DOE") Draft Regulations Governing Ramadial Actior.s t:'r,de.rtaken 

A.1:. FUSRA.P sit~s (:to C: .. ~.R. Part 834); DOE Executiv~ Order 5400.S; 
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NRC eranch Technical Position on Disposal o! Urani\.Un· Wastes 46 
Fede·ral Register 205 1 pp. 52061-63 (1981); DEc•s Technical ~nd 
Ad..'Uinistrative Guidance Memoranda. ("TAGM-) 4003, "Remediation of 
Soils containing Radioactive Materials"; and TAGM 40JO, 
"Selection of Rem~dial Actions a.t Ha:zardous Waste Site~:;. ". 

CERCI.A Section 12l(t') requires 'that the St.ate be given the 
opportunity to concur in the t"em~dy proposed to be selected at 
!acilities operated by ~he United States it such remedy tails to 
attain a legally applicable or relevan~ and appropriate s~andar~ 
c::rite:ria or :regui~ement. · In. its April 30,. 1999 le~te.~, · DEC has' 
advised the OSACE that the state does not concur in the remedy 
fo~ the Linct~ $ita that is proposed in the Plan. The re~edy 
proposed · in the Plan fails to attain State and federal ARAR~ 
since, among other things, there is no consideration of :these 
ARARs (other than 40 C.F.R. § 1~2), and there is no re~edy for 
gl:oundwater f rOFose<i. The Plan must consider a nd propcs:e to 
attain Stat~ and federal ~s. 

The Mardi 1999 pl an f'a.ils to propQsa any remeC.y t:o.r qrouna 
water despite: the fact 55 million gallons ct radioactj_vely 
contaminated e!f:uent was injected into wells ~enea~h the site. 
The Linde Pl~~ bases ~he USACE decision not to rem~diatg 
gro\lndwatar beneath the site. on "one validated ground wate:r 
sample col1e,~ted ~u:::-inq the re:medial investiga'tion in l99.2" 
(Linde Plan, p. 5) . This is ~i~ply not a sufficient ba~is to 
s~pport the 1JSAC~'s decision not t.o raniediate groundwatar. 
Moraove:'.', Ta..l:>le.s 2 and 4 in the "Synopsis of Historical 
Information c>n Li:ide E!fluent Inj ection Wells" contain only 
"Selec~ed Radio nuclidesn and ~Select Ground~ater Samples~ and 
appear not t o contain the co'::lplete universe of grouJ1C.~·ater da~a 
for the site . 

In short, aC.ditional d~ta 9athered over a more extended 
period. o! tine a nd covering a mor.a exte.nsive, r a'!:.her than 
"selected,'' g:rnup of analytas is. necessary to detenine the 
extent of contamination caused. by the injection proc::::ess~s. 
data is nece~;sar.f in order to support 'tl'SACE 's dai::is ion that. 
groundvater ne.e.d :;ct be remediated. 

such 

i 
l As set :~crt...."'. above, CERC!.A 12l(d) (2) requiras ~hat ; the I remedial action ?=oposed "shall require ... a level or standard 
1 i of control .· .. which at least a~~ains such legally ap?lica.ble or 
l l relev.an~ anc app~cpriate s~andard, requirement, cri~aria or 

liroitation.~ Thus, any radioactive contaminat ion left in 
groundwater benea~h the s i te must attain the State groµndwater 
~tandards in 5 ~~2KR § 703.4. The Linde P1an doQ~ not ~~ption 
nor propose ·c.o me.e t this State AR.AR. 
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CERCLA S;;:.c::.tion 121.(b) (l) s11ats forth a prafar!i!nce. for 
:r;:-emedial actic1ns c~lling for permanent and significant: reduction 
in the vol~me, toxicity, and mobility of hazardous substances or 
contaminants. sec~ion 12l(b) (1) requires that the USACE 

shall select a remedial action that is 
prot.ec;:~ivE;i t::lt ~uman heal th and the enviror'.I:lent · • . ··- - . . . - - ·- . - . . - - . r; 
that. is cost effective, and that l.ltili:z:es . 
permane:it solut.ions and alternative trea-::ient 
tec:t.nal~gies or rescurce reco:very techno:!..cqie!s :to· 
the maxi.mum extent practicable. If the P~esi.dent 
[or 'the USACEJ se.lact.:3 a remedial action not 
appropriate for a preference under this 
subs:ec~ion 1 the. Pre.sidant ( o:i::- thlii USACE~ shall 
publish an ex:planation as to why a remed.:..~1 action 
invc1l·,ri;ig' such reduction was not sal ec;te~. 

42 u.s.c. 962J.(b/ (1). The Linde l?l~n tails to proFcse a. 
permanent and the~efor.e praferred groundwater reme~y. Indeed, no 
g:::-oundwater reme~y is proposed at all a:n.d. no meani:igfuJ. 
explana'tion i~1 p:-:ovided for this decision in the P:.a:-•. 

CLEAlfUP ()EJ]!CT!Y! OE &Og pCi{;: l.QR SOILS 

I; 'l'h~ Lindn :?::.an Froposas a clean 1.lp c;oal of 60C pci_;q 
("pCi/g") for :::'esidual uranium contamination that w:.:.1 )::'emain at 

~ the site. 'l'h:.s. .:.s a significant oepart:u.re !rom ths pn!vl.ous 
c::lean up goal of 60 pCi/g p.ropo.se.d by the DOE in t.::i.e ~i<lvember 
1993 "Proposed Plan for the Tonawanda Si"t:.e~ and con=~r::i.1ad: as the 
clean up goal by OOE in a Novem.ber 23, 1.993 le.tter t.o m:c 1 s Dr. 
:Paul Merges. Tha USA.CE has failed to e;<:plain or j~s~ify this 
significant dj~pa:ture from DOE• s previo1..:1s proposal. 

EEDPIAL AC':IOHS trnD.E:RTAK:SN ~mumyrT TO El\(ipi?F.::RIHG__;_ 
E'nt.YATICJ?t/CQS'.t ANALYSE.3 

The Plan also fails· to identify thEl re111.edial :::1easures that 
have been or 1~ill be undertaken pursuant to engine~ring . 
evaluation/co:st a::alyses ("EE/CA") previ<~usly issue~ by DOE. 
These E:E/CA.-d.:::ive.n remedial measo\lras do not appear ':'.:a c::.onstitute. 
emergency remi::iva.:. actions authorized. by CERCLA, 4 2 ".i. s . c ~ § 9 6 o 4. 
crnder the gui:;;e. cf DOE 1 !S EE/C~s, th~ US]1.CE has unde::-t:.alce~ 

ID remedial acti:::ms at the Linde. :site prior to the fcr.:.al i~suance 
of a proposed pl=.::1 or a Record cf Diacisicn in viala.<:iOl'l of the 
NC:i?. 

It: ±s un,:le.a= whether the EE/CA re;:iledial :meas1..:res by the 
US ACE have be =:n \;..;.dertaken in compliancE~ ;,iii tn State and. federal. 
ARA.Rs and wi t:i. ot:i.er rQgulatory require.llients set f ::=th in th~ 
CERCLA and tha NC?. These EE/CA re.:m.adiz~l :measurQs ~av1a segmented 
the required ::om;:=~hensive approach to ~~he cleanup cf th!;! s.ite 
and werl!! unC.e rtelk~.n with cut being s~j 4ac""::-ad t.o tha =-_i;iq-.iiE;i t@ 
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l i written analy3is and decisi~n-making- protocol that is ;~n inte9ral 
\i) pa=-t of DEC arid, ind.eed., E?A.'·s remedial action processe5~ 

The Linde Plan faiis to disclose ~he EE/CA re~edialiactions 
already undertaken, and fails to ident.ij~ the impact s1Jch 
measures may have had on tne long-term r.~od.ial g>oQ.2.s .for the 
site. 

Significantly, the US.l.CE's EE/CA remedial :ineasi;re:s nav~ 
resulted in the improper disposal of rad.ioactiva t.1aste material 
at an unli(;ensed facility. Specifically, radioacti·re .,.,a$te from 
t.he Linde site containin<; .greater than . 05% by ~eigh~ (or greater 
than J39 pCi/g) of total ura-niul'l\ was disposeci at. t.he Bt:.ttoni:.rillo\/ 
facility near Ba.kersf ield 1 California which is not :icanS.e.d by . 
the N'RC or the State of California to tak~ such ~as~e. The waste 
generated at the Linde site constitutes ~byproduct :::ater::ial" as 
that term is defined in Section ll(e) (2} of the Atc~ic Energy 
Act, 42 U.S.C. § 2014(e){2). This material therefa~e "as not 
exempt frcm the NF.C's licensing requirenents and shculd have been 
dispoged of at an NRC-11censed facility.. Th~ B\lt.tcn·,..·i:..low 

~ facility 'is mgrely a RCRA Part C facility that is r..::t designsd 
·-· nor permitted td Cleal 'oril'it.h byproduct material. Mo::-scw~r~ neither 

USACE no~ its cohtractor, Radian International, ~hie.~ ~andled the 
radioactive "Waste, hold an NRC license. The State of California 
has expressed disapproval of the USACE' s improper c..:.sp,:::sal cf 
Linde Wa$te at a RCRA facility. 

Radioactive W'aste g.enerated from remedial act.:.-. .-ities at 
FUSRAP sites historically h~s bean disposed in faci:ities 
licensed :by the NRC or :by a.greern~nt stat.es, (such. as E~virccare 
in the State cf Utah) , or at OOE-operatad sites. F.;;.de:ra~ la...r 
mandates disposal of byproduct material at a licensa~ ~acility. 
~Atomic Energy Ac~, 42 u.s .c. § 2ll2 a~c 2114 (~=ohibitir.g 
tran~far or receipt of byproduct ma~erial at an unl~~ens~d 
facility) . The NRC has long had a policy requiring d.isposal of 
byproduc1: material only at lic~nsed fac i lities. Th:.s policy is 
based on the goal of protectihg public health and·~~a 
environment. The UStlCE's disposal of byproduct ~a~a~ial : fro~ the 
Linde site is a violation · of the AEA and is cont:-a~f tv iong­
established NRC pcli~y. ~ OP.NL January 1994, "Hea:th Physics 
Positions Data Ease 190." · · 

&:QVISITX ST]\~! ~p FEDERAL PEl\JtlTS 

As you are a~are, CERCU. Section l2l{e) (1)" 42 :i.S.C. § 
962l(e) (1), contains an exemp~ion tor on-site raro@d~al activities 

f'- fr::>m the :"equirement to obtain stata and federal pe::-:;i.its :. 'l'his 
ex:empt.ion is expressly contingent upon c:ompliance .,.:_th CERCU in 
selecting and can;ying o~t r~~e~ia), act.ions. The USAC:E:' is 
disposal of r'dioactive wasta at a f~ciiity that i~ ~ot licansed 



1--

7. 

by the NRC 'to ZlCcept such W"aste con~ti tut es a violat:ion 0:6 CE.RCLA. 
saction 12l(d) 13) ~hich provides: 

In tt~e case · of any removal or remedial action 
involving the transfer of any hazardous substance 
or pol 1 u tant . or cohta.."':l·inant offs i te, such. 
hazardous substance or pollutant. or contaminai1t i 
~hal 2: ona t2e treip5fet;;r~Q. .. to a facj) j ty which is 
operating· in CQl!lp-liapce with ... the Solid Wast~ 
Di sposal Act (or., whe::-e a:p.:gl j Ca.bl ~. in compliaos;e 
Jii±h the Toxic Substancia:s Control Act or Qt-he:c: ! 

appl~cable F@deral lay) and all applicable St~t~ 
regu.- rgrn,..nts, 

~ c?:RCLA, 42 u. s. c. § 96.2 l (d) ( 3) / (emphasis add.ad) • 'l'ha 
wapplicahle federal law~ referred to in. CERC!.A. Section 12l:{d) ( 3) 
is the Atomic Energy Act (uAEA 11

) which governs the d!spesa~ of 
byproduct mate.1~ial and other radioactive t...tasta. . The AEA. Section 
81, 42 u .s.c. !i 2111, prohibits the transfer or receipt in 
interstate comllerce of any oyproduct material unless licensed by 
the NRC or oi:.hnr.lise authorize.d under A£A Sections 82 and 84, 42 
U.S.C. § ~112 and§ 2114. The USACE and it.s cont=ac -tor s held no 
such l icQnse o;~ authoriza..tion from the NRC . 

In light of the USACE 1 s violation o! C~CLA in the dii.sFosal 
of radioactive was~e from ~he Linde sita, and its failu~e to 
recoi;niz.a the a.pplicable or relevant and appropriate Sta.ta A!<.A.Rs, 
t h e sta te be.!.i,;ves that the exemption troIU federal and State 
per.ni tting r~qi•irements provide d in CERCLA Section 1 2 1( ~) ! simply 
doe s no~ apply t o the USACE 's activi ties. 

The Flan has f ailed to discuss communi ty acceptcnce ,of the 
proposed remed:~al action. · In fa.ct, there is significant 
o~position to the -ramedy prcp.osec:l. At !?U.l::ilic :ineatinqs on! May 27 
and June J . , 1999, union o.fficials, citizens' groups, an·:i :Other 
ptmlic interest organi:za~ions and individuals formally a~ressed. 

.fi opposition to th.e J?lan <:ind questioned the degrae of cle:in; u,p 
proposed. 

The NC? r imuires consideration of the com.."Uu?'lit:y 1 s ac:Captance 
of a proposed J~~medial a ction. The co:nuuuni ty' s opposi.tio.n to tbe 
Linde Pla.n caL~s f o r the USAC£ to revi3 .i.~ t.he. rcamedy prop:osed , 
part:icularl y w;~th respect to the amount of conta1I1inat i on !that 
will remain in soils and the absence of any proposal t o r.emediate 
qroundwater. 
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TlMil{G 01 REM:gDlATlON 

Th.is site has been known to the U.nit.Qd stat~s ~or many years 
yet no cornpreh e.ns i ve cl ea·n up has been unaert.aken to d.a te! o't:h.er 
"Chan limited work pursua;rit to OOE's EE/CAs. It. is iznperativQ 
that remedial ettcrts be undertaken forth~ith ~~t in a manner 
that is c.onsist:ent with both State. and fedQral law. We ~equest 
that the propc,sed. Plan for the I.ind.a Sitia ce revised. with;in 90 
diit.ys. consister..t wi't:h t:he State 1 a comments, includinq t....~e : 
consideration or all State and !aderal AR.ARS. We further request 
that the .USACE: target t.he is.suaneQ of a . . n1c:ora of decisidn 
(""ROD") for thE• Linde. site no la.ter than sixty (60) days from the 
issuance of T.l':.e re.vised l'lan, assum.in9 that the State concurs in 
the Plan., Unc;er this time frame, remedial activities approved by 
the state may comm~n~e ~efQr~ th~ ~lQse Qt l999. 

The stat.e! is aware. that .-emediation of the Lincie si ~e has 
involved. a complex and attenuated process d.ating from th~ early 
19BOs. It appears that some progress has l::leen tnade by ~e USAC'E 
in the last eighteen (19) months. The St.at.~ does not ;.:ish 'ta 
foster furthe1· delays to the ramedial activities proceed~n9' a..s 
seen as possil:ile.. Nevertheless, remedial activities mus~ be 
undertaken cansi~tent with State 'and federal law and tha :c:1a.anup 
mus.t be protective of puJ:::ilic health and the envirorm.er..t. : We 
trust that thE~ US ACE will work clo$ely with DEC in the t'Uture to 
assure that bcith of -Che foregoing objectives are met. · 

A rapresemtative of t.he USAC!; has advised thaT: t:.herei. may be 
a complete crrnsat!.on of remedial efforts at the Li.r.da si t:.e it t:hQ 
State voi·ces lt.$. c:on~erns rag:arding the manner in whic~. tihe USAC'E 
has been proce~eding. We t:r:iJ.st that this is not representative of 
the USACE:' s p.(lsition and that the Plan will be revised consistent 
~ith the Statn's commen~s so that a ~OD can be issued fortn~i~h 
and th~ clean up can proceed as soon as possible. 

Very truly yours. 

,,-----------/A.a_~~ 
/MAUREEN F. L:C:ARY .. / • 7 

Assistant Attorney General 
(SlS) 4.74-715.J. · 




