
































































































































































































































Enclosure 6

CERCLA Notice, Covenant, and Access Provisions and
Other Deed Provisions



The following CERCLA Covenant and Access Provisions, along with the Other Deed Provisions,
will be placed in the Quit Claim Deed in a substantially similar form to ensure protection of human
health and the environment and to preclude any interference with ongoing or completed
remediation activities.

Property Covered by Notice, Description, Access Rights, and Covenants Made Pursuant to Section
120(h)(3)(A) of the Comprehensive Environmental Response, Compensation, and Liability Act of
1980, as amended (42 U.S.C. Section 9620(h)(3)(A)) for the Property (which is defined as the
FOST Parcel), the United States of America provides the following notice, description and
covenants and retains the following access rights:

Notices:

Pursuant to section 120(h)(3)(A)(i)(I) and (II) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 U.S.C. § 9620(h)(3)(A)(i)(I) and (II)),
available information regarding the type, quantity, and location of hazardous substances and the
time at which such substances were stored, released, or disposed of, as defined in section 120(h)
is provided in Enclosure 4 to this FOST attached hereto and made a part hereof.

Description of Remedial Action Taken, if Any, Pursuant to Section 120(h)(3)(A)(i)(III) of the
Comprehensive Environmental Response, Compensation, and Liability Act of 1980, as
amended (42 U.S.C. § 9620(h)(3)(A)()(IID)):

Pursuant to section 120(h)(3)(A)(1))(III) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 U.S.C. § 9620(h)(3)(A)(1)(IIL)), a
description of the remedial actions taken or planned, if any, on the Property is provided in
Enclosure 3, Tables 1a and 1b, to this FOST attached hereto and made a part hereof.

Covenant Pursuant to Section 120(h)(3)(A)(ii) and (B) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended (42 U.S.C. §
9620(h)(3)(A)(ii) and (B)):

Pursuant to section 120(h)(3)(A)(ii) and (B) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (42 U.S.C. §9620(h)(3)(A)(ii) and (B)), the United
States warrants that —

All remedial action necessary to protect human health and the environment with respect to any
hazardous substances identified pursuant to section 120(h)(3)(A)(1)(I) of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 remaining on the Property
has been taken before the date of this deed, and any additional remedial action found to be
necessary after the date of this deed shall be conducted by the United States.

Access Rights Pursuant to Section 120(h)(3)(A)(iii) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended (42 U.S.C. §
9620(h)(3)(A)(iii)):

Pursuant to section 120(h)(3)(A)(iii)) of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980, as amended (42 U.S.C. § 9620(h)(3)(A)(iii)), the United
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States retains and reserves a perpetual and assignable easement and right of access on, over, under
and through the Property, to enter upon the Property in any case in which an environmental
response action or corrective action is found to be necessary on the part of the United States,
without regard to whether such environmental response action or corrective action is on the
Property or on adjoining or nearby lands. Such easement and right of access includes, without
limitation, the right to perform any environmental investigation, survey, monitoring, sampling,
testing, drilling, boring, coring, test-pitting, installing monitoring or pumping wells or other
treatment facilities, response action, corrective action, or any other action necessary for the United
States to meet its responsibilities under applicable laws and as provided for in this instrument.
Such easement and right of access shall be binding on the GRANTEE and its successors and
assigns and shall run with the land. The GRANTEE shall also grant rights of access to US DOE,
US EPA, the State of Ohio Environmental Protection Agency (OHEPA), their agents, contractors,
and employees for the purposes of implementing, monitoring, or demonstrating compliance with
the groundwater remedy.

In exercising such easement and right of access, the United States shall provide the GRANTEE or
its successors or assigns, as the case may be, with reasonable notice of its intent to enter upon the
Property and exercise its rights under this clause, which notice may be severely curtailed or even
eliminated in emergency situations. The United States shall use reasonable means, but without
significant additional costs to the United States, to avoid and to minimize interference with the
GRANTEE’S and the GRANTEE’S successors and assigns’ quiet enjoyment of the Property. At
the completion of any work, the work site shall be reasonably restored. Such easement and right
of access includes the right to obtain and use utility services, including water, gas, electricity,
sewer, and communications services available on the Property at a reasonable charge to the United
States. Excluding the reasonable charges for such utility services, no fee, charge, or compensation
will be due the GRANTEE, nor its successors and assigns, for the exercise of the easement and
right of access hereby retained and reserved by the United States.

In exercising such easement and right of access, neither the GRANTEE nor its successors and
assigns, as the case may be, shall have any claim at law or equity against the United States or any
officer, employee, agent, or contractor of any tier of the United States based on actions taken by
the United States or its officers, employees, agents, or contractors of any tie pursuant to and in
accordance with this clause. Provided, however, that nothing in this paragraph shall be considered
a waiver by the GRANTEE, its successors and assigns, of any remedy available to them under the
Federal Tort Claims Act. In addition, the GRANTEE, its successors and assigns, shall not interfere
with any response action or corrective action conducted by the GRANTOR on the Property.

NOTIFICATION OF HAZARDOUS SUBSTANCE STORAGE, RELEASE, OR
DISPOSAL

The GRANTEE is hereby provided with the summary of the storage, release, or disposal of
hazardous substances on the Property set forth in Enclosure 4 and made a part hereof. Said
summary is based on the best information available to the United State of America and believed
to be correct but no warranty as to completeness or accuracy is provided with respect thereto.
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“AS IS” CONDITION OF PROPERTY

The GRANTEE acknowledges that it has inspected or has had the opportunity to inspect the
Property and accepts the condition and state of repair of the Property. The GRANTEE understands
and agrees that the Property is conveyed “AS IS” without any representation, warranty, or guaranty
by the GRANTOR as to the quantity, quality, title, character, condition, size, or kind, or that the
same is in a suitable condition or fit to be used for the purpose(s) intended by the GRANTEE, and
no claim for allowance or deduction upon such grounds will be considered.

Nothing in this “As Is” provision shall be construed to modify or negate the GRANTOR’S
obligation under the “Covenant Pursuant to Section 120(h)(3)(A)(ii) and (B) of the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980, as amended (42 U.S.C.§§
9620(h)(3)(A)(i1) and (B))” or any other statutory obligations.

INDEMNIFY AND HOLD HARMLESS

The Secretary of Energy agrees that GRANTOR hereby indemnifies the GRANTEE, its
successors and assigns, transferees, lenders and lessees, that results from the release or
threatened release of a hazardous substance or pollutant or contaminant as a result of Department
of Energy activities at the defense nuclear facility on which the FOST Parcel is located according
to the provisions of 50 USC §2811 (b), and as limited by the scope, purposes and conditions
contained in 50 USC § 2811.

To the extent authorized by Ohio law, the GRANTEE, for itself, its successors and assigns,
covenants and agrees to indemnify and defend the GRANTOR, its officers, agents, and employees,
and hold the GRANTOR harmless from damages, costs, expenses, liabilities, fines, or penalties
incurred by GRANTOR and/or third parties and resulting from GRANTEE's activities, on the
Property, or any part thereof, including releases or threatened releases of, or any other acts or
omissions related to, any hazardous wastes, substances, or materials by GRANTEE and any
subsequent lessee of the Property or any subdivision thereof, their officers, agents, employees,
contractors, sublessees, licensees, or the invites of any of them.

Nothing in this “Indemnify and Hold Harmless” provision shall be construed to modify or negate
the GRANTOR’S obligations under the “Covenant Pursuant to Section 120(h)(3)(A)(ii) and (B)
of the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (42
U.S.C. §§ 9620(h)(3)(A)(i1) and (B))” or any other statutory obligations.

POST-TRANSFER DISCOVERY OF CONTAMINATION AND RELEASE If a release or
threatened release of a hazardous substance is discovered on the Property after the date of
conveyance herein, any response action or corrective action found to be necessary shall be
conducted by the GRANTOR except to the extent that the GRANTEE, its successors or assigns
are a potentially responsible party with respect to the Property (42 U.S.C. 9620(h)(3)). At the time
of the discovery, the GRANTEE or its successors or assigns shall immediately secure the site and
notify the GRANTOR of the existence of the release or threatened release of the hazardous
substance, and the GRANTEE or its successors or assigns shall not further disturb or allow the
disturbance of such hazardous substances without the prior written permission of the GRANTOR.
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The GRANTEE, for itself, its successors and assigns, as part of the consideration for the
conveyance of the FOST, hereby releases the GRANTOR from any liability or responsibility for
any claims arising solely out of the release or threatened release of any hazardous substance on the
Property occurring after the date of the conveyance herein where such hazardous substance was
placed on the Property by the GRANTEE, or its successors, assigns, employees, invitees, agents,
contractors after the date of the conveyance herein. This “Post-Transfer Discovery of
Contamination and Release” provision shall not affect the GRANTOR’S responsibilities to
conduct response actions or corrective actions that are required by applicable laws, rules and
regulations, or the GRANTOR’S obligations under the “Covenant Pursuant to Section
120(h)(3)(A)(11) and (B) of the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (42 U.S.C. § 9620(h)(3)(A)(ii) and (B)).”
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Enclosure 7

Environmental Protection Provisions



These conditions, restrictions and notifications will be included in a substantially similar form in
the Quit Claim Deed as provided for under the State of Ohio Environmental Covenant
(Environmental Covenant) for the FOST Parcel (aka the “Property”™) to ensure protection of human
health and the environment.

LAND USE RESTRICTIONS

As part of the remedial action described in the Record of Decision dated June 1995, the
Record of Decision Amendment dated August 2011, and the Record of Decision
Amendment dated September 2023, the Owner hereby imposes upon itself and for all
assigns and successors in interest, including any Transferee, the following activity and use
limitations on the Property:

(1) Prohibition against residential use or farming activities. The Property shall not
be used for any residential or farming activities, or any other activities which
result in the chronic exposure of children under eighteen years of age to soil or
ground water from the Property. Prohibited uses shall include, but not be
limited to:

a. Single or multi-family dwellings or rental units;

b. Day care facilities; '

c. Schools or other educational facilities for children under eighteen
years of age; and

d. Community centers, playgrounds or other recreational or religious
facilities for children under eighteen years of age.

(2) Limitation on movement of soil. No soil from the Property shall be placed on
any property outside the boundaries of the Site, described in Exhibit A, without
prior written approval from Ohio Department of Health (ODH), Ohio EPA and
US EPA, or successor agencies.

(3) Prohibition against use of ground water. Groundwater under the Property
shall not be extracted, consumed, exposed, or used in any way without prior
written approval of the Agency. There are a number of monitoring wells
located at the Property associated with the groundwater remedy. The Owner
shall not tamper with or damage in any manner any monitoring well. The
Owner shall notify and receive written approval from the Agency if a well
needs to be moved and/or replaced due to redevelopment. The Owner will
notify the Agency within two (2) business days of any damage to these wells
of which it has knowledge, and the Agency will work with the Owner on a
resolution.

(4) Mitigation of vapor intrusion (VI) through engineering controls at the Property.
The Owner acknowledges that environmental contamination present at the
Property may impact indoor air quality. Property owners subject to this
Environmental Covenant shall choose from one of the alternatives below prior
to performing any new construction of buildings at the Property:
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a. Incorporate engineering controls (i.e., vapor mitigation system) at the Property or
portion thereof at the time of construction and ensure continued operation,
maintenance, and monitoring to ensure that the controls are effective in the long
term to protect human health and the environment. Such plans, including
operations and maintenance plans shall be provided to US DOE, US EPA, and
Ohio EPA for review and approval prior to construction. Information and
evidence regarding the final and as-built engineering controls shall be provided in
writing to the parties identified in the Environmental Covenant; or

b. Provide information and evidence that demonstrates the conditions at the Property
or portion thereof are such that the VI exposure pathway is incomplete and
engineering controls (i.e., vapor mitigation system) are not necessary to protect
human health and the environment. Such information shall be provided to US
DOE, US EPA, and Ohio EPA for review and approval prior to construction.
Information and evidence that demonstrate there is no risk from VI should be
obtained through samples collected from the property. A final determination of
the risk that concentrations of subsurface vapors could pose to building occupants
shall be provided in writing to the parties identified in the Environmental
Covenant.

Rights of Access. Owner hereby grants to US DOE, US EPA, Ohio EPA and Ohio Department
of Health (ODH), their agents, contractors, and employees the right of access to the Property,
including but not limited to Vanguard Boulevard, for implementation or enforcement of this
Environmental Covenant. Any Transferee shall grant to US EPA, Ohio EPA, ODH, US DOE,
its agents, contractors, and employees this right of access to the Property for implementation
or enforcement of this Environmental Covenant.

The right of access granted under this Environmental Covenant shall provide the Parties with
access at all reasonable times to OU-1 for purpose of conducting any and all activities related to
the Record of Decision for OU-1 dated June 1995, the Record of Decision Amendment dated
August 2011, and the Record of Decision Amendment dated September 2023 are an
Environmental Response Project as defined in ORC § 5301.80(E), including but not limited to
the following activities: a) performing or implementing any activity relating to response actions
described in the ROD and amendments thereto; b) verifying any data or information submitted to
US EPA and/or OH EPA; c¢) verifying that no action is being taken on the Property in violation
of the terms of this Environmental Covenant or any federal or state environmental laws or
regulations; d) monitoring response actions on the Property and conducting investigations
relating to the response actions, including but not limited to sampling of air, water, sediment or
soils, installation and/or removal of monitoring wells; and, e) conducting periodic reviews of
responses actions.

Compliance Reporting. US DOE, or its successors or assigns, shall submit to US EPA, Ohio
EPA, and ODH on an annual basis written documentation, in accordance with the Record of
Decision for OU-1 dated June 1995 and the Record of Decision Amendment dated August
2011, and Record of Decision Amendment dated September 2023, verifying that the activity
and use limitations are being complied with and remain in place. In addition, CERCLA Five-
Year Review will be conducted by US DOE to ensure that the protectiveness of the
Environmental Covenant and other institutional controls will be maintained.
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Notice upon Conveyance. Each instrument hereafter conveying any interest in the Property,
or any portion of the Property shall contain a notice of the activity and use limitations set
forth in this Environmental Covenant and provide the recorded location of this
Environmental Covenant. The notice shall be substantially in the following form:

“THE INTEREST CONVEYED HEREBY IS SUBJECT TO AN

ENVIRONMENTAL COVENANT, DATED ,20___, RECORDED IN
THE DEED OR OFFICIAL RECORDS OF THE MONTGOMERY COUNTY
RECORDER ON___,20__ ,IN[DOCUMENT__, or BOOK__, PAGE .-

THE ENVIRONMENTAL COVENANT CONTAINS THE FOLLOWING
ACTIVITY AND USE LIMITATIONS:

Amendment or Termination. This Environmental Covenant may be amended or terminated by
consent of all of the following: US DOE, any Transferee, US EPA, and Ohio EPA, pursuant to
ORC §5301.90 and other applicable law. The term, “Amendment,” as used in this
Environmental Covenant, shall mean any changes to the Environmental Covenant, including
the activity and use limitations set forth herein, or the elimination of one or more activity and
use limitations when there is at least one limitation remaining. The term, “Termination,” as
used in this Environmental Covenant, shall mean the elimination of all activity and use
limitations set forth herein and all other obligations under this Environmental Covenant.

This Environmental Covenant may be amended or terminated only by a written instrument
duly executed by the US DOE, US EPA, the Director of Ohio EPA, and the Transferee, if
any, of the Property or portion thereof, as applicable. Within thirty (30) days of signature by
all requisite parties on any amendment or termination of this Environmental Covenant, the
Owner or Transferee shall file such instrument for recording with the Montgomery County
Recorder’s Office and shall provide a file- and date-stamped copy of the recorded instrument
to Ohio EPA.

Notice. Unless otherwise notified in writing by or on behalf of the current owner or US
DOE, any document or communication required by this Environmental Covenant shall be
submitted to: ‘

Remedial Project Manager, Mound Site
US EPA, Region V — SR-6]

77 West Jackson Boulevard

Chicago, IL. 60604
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Site Coordinator, Mound Site

Division of Environmental Response and Revitalization
Ohio EPA-Southwest District Office

401 East 5th Street

Dayton, OH 45402

LM Site Manager

7295 Highway 94 South

St. Charles, MO 63304

Attention: Mound, Ohio, Site Manager

U.S. Department of Energy Office of Legacy Management
2597 Legacy Way

Grand Junction, CO 81503

Attention: LM Realty Officer
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